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“[The CFTC’s] main job as a regulator is to make sure that whatever is going
on in the [commaodity] markets is actually reflective of real supply and demand
and not anything else.”

Former CFTC Chairman Heath Tarbert?!

Commodities prices have skyrocketed to the point that the world is in the middle of the
biggest commodity price spike since the 1970s?: the price of “chicken parts and flour are each up
close to 20 percent year on year and margarine has jumped 34 percent”® and the price of cereals,
vegetable oils, and meat have all reached all-time highs according to the UN’s Food and
Agricultural Organization.

These commodity price spikes and volatility are creating an ongoing and worsening crisis
facing all of America’s families. However, rural Americans and low- and moderate-income
households® as well as Black households are disproportionately harmed because they “are more
likely to consume goods with volatile prices.”®

With many Americans living paycheck to paycheck and barely making ends meet, most
Americans simply do not have the income or resources to pay for these price increases for everyday
necessities.” As a result, increasing numbers of “workers are picking up extra jobs just to pay for
gas and food.”® Regardless of the level of pain, the price of commodities impacts the lives,
livelihoods, and standard of living of every single American. Worse, many fear that millions of
people across the globe will starve to death due to unaffordable commaodity prices® which, in turn,
raises the specter of social and political instability in several countries,'® which, in turn, raise
serious geopolitical concerns.!?

Most importantly, commaodity prices for food and related items (even if not oil and related
products) will almost certainly continue to be higher and more volatile well into 2023 if not much
longer. For example, while “commodity prices have retreated over the last month amid investors’
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fears of a global recessions, analysts at Goldman Sachs expect them to rise later this year because
inventories are at record lows and producers have little spare capacity.”*? Additionally, “[t]here
has been tremendous destruction of arable land in Ukraine .... Globally the cost of fertilizer is up
almost 100 percent, and that additional cost is reducing the amount of fertilizer used in farming.
That is harming the quality of the crop worldwide.”*® Thus, even if there is demand destruction in
the U.S. or the globe due to a recession, commodity prices and volatility may decrease, but the
relief will likely be temporary and sporadic.*

There is no doubt that some of the price spikes and volatility are due to genuine supply and
demand issues, dramatically exacerbated by the shocks from the pandemic and Russia’s attack on
Ukraine as well as soaring inflation across the globe and central bank policies. However, it also
appears that some potentially significant amount of these price spikes and volatility are due to
excess speculation in the commodities markets, even though excessive commodity speculation is
prohibited and a practice the CFTC is specifically mandated to prevent.® This view is supported
by years of extensive research showing excess speculation'® and is suggested by the recent historic
profits reported by commodity market intermediaries and financial firms, including Cargill,
Bunge, Trafigura, and Wall Street’s largest banks’ trading desks (as detailed below).

Importantly, as discussed below, speculation plays an important legitimate role in the
commodities markets. It is essential for the markets to fulfill their public and private market
purposes of price discovery and hedging. However, permissible speculation must be limited, or it
will overtake and undermine these markets, defeating the very purpose for the markets. That’s why
speculation is allowed, but excess speculation is dangerous and prohibited.

While little can be done by the CFTC about the supply/demand factors and shocks driving
these price hikes, one thing that can and should be done is an examination into what role, if any,
excess financial speculation has played in those price hikes and volatility. This should not be a
witch hunt to scapegoat market participants. It should be a_comprehensive, thorough, data-
driven, granular, dynamic, and ultimately transparent examination of the commodity
markets to determine the role and degree of speculation on a commodity-by-commodity
basis.!” Unlike recent CFTC examinations and reports,8 this examination should be undertaken
without preconditions or prejudging the outcome.

The examination should also be done regardless of price increases, declines, or volatility,
or additional supply/demand shocks over the next several weeks and months, which are
inevitable.'® Whether oil goes to a “worst case” $380 a barrel or “collapses to $65” or whether
there’s a recession that destroys demand, drives down inflation and commodity prices,? the
CFTC’s legal duty to eliminate “excess speculation” remains and it has established position limits
to accomplish that goal. Given that, as IOSCO Chair Ashley Alder recently said, “the commodities
sector [is] lightly supervised, much of it opaque, and regulation of key actors could be non-
existent,”?! it is imperative that the CFTC quickly undertake such an examination to ensure that
there is no excess speculation and that its rules are working and effective,?? particularly during
these times of historic economic and financial stress and fragility.?3



https://www.bnnbloomberg.ca/jpmorgan-sees-stratospheric-380-oil-on-worst-case-russian-cut-1.1786803
https://www.bloomberg.com/news/articles/2022-07-05/citi-warns-oil-may-collapse-to-65-by-the-year-end-on-recession-l57ro9of?sref=mQvUqJZj

Financial Speculators Appear to be Overwhelming Commodity Markets, Frustrating Their
Fundamental Public Purpose, and Driving Up Prices

Congress made excessive speculation illegal because of the many harms it causes. It
unfairly extracts wealth from consumers, lowers the living standards of all Americans, and
threatens the lives of the poor worldwide. The prohibition on excessive speculation is also essential
to prevent the disruption of the commodities markets, which exist to enable physical producers
and purchasers?* to engage in price discovery and hedge future risks.?® Those are essential for the
efficient planning, production, and delivery of commodities and end products like oil, cereal, and
bread at relatively stable prices based largely on supply and demand.

When there is excessive speculation in commodity markets, it interferes with these
markets’ critical price discovery and hedging functions, making pricing determinations difficult at
best and hedging costs often prohibitive. As an example of how important these functions can be
for companies, and ultimately consumers, it was recently reported that Southwest Airlines hedged
its oil purchases, enabling the airline to keep prices down while still making significant profits
even in a time of spiking and volatile fuel prices. What did not get as much attention is that the
other airlines do not hedge and one of the reported reasons is that they see hedging as “a Wall St
rip off,” meaning financial speculators are taking advantage of physical purchasers.?®

This example illustrates how potentially excessive speculation can defeat the very
important social purposes for the commodities markets to exist in the first place. They are not
supposed to be gambling dens for financial players to speculate to maximize their profits and
bonuses. They are supposed to exist to facilitate the delivery of essential commodities to the
American people at a market price determined largely by supply and demand fundamentals
through the interaction of actual physical producers and purchasers.

That is why, unlike equity markets, speculation is only allowed to the degree it facilitates
the public purposes of the commodities markets: assisting actual physical producers and
purchasers of commodities to discover the price for products today and in the future, and in turn
to enable them to hedge against price risk. Limiting the impact of speculation in these markets
and ensuring that the markets serve actual producers and purchasers are what tethers those
commodities markets to actual supply-demand dynamics and, thereby, fundamental pricing. Any
amount of speculation beyond the level necessary to achieve those purposes is excessive and
prohibited.

The primary regulatory tool for limiting speculation and preventing excess speculation
historically has been speculative position limits. However, after working effectively for many
decades, these markets have been increasingly dominated by speculation and speculators, who
have overwhelmed the actual producers and purchasers. That, in turn, has caused price spikes,
volatility, and boom/bust cycles.?” This was made worse when the CFTC finalized the most recent
version of the position limits rule in October 2020. That rule had six key deficiencies, including
that it:

(1) increased the spot month limits for derivatives on 25 physical commodities which
significantly increased permissible speculation in those commaodities;



(2) failed to apply position limits to non-spot month derivatives contracts on 16 of 25
physical commaodities;

(3) expanded dramatically — almost tripled — the number of self-effectuating enumerated
exemptions and, for the first time, created a loophole for anticipatory merchandising;

(4) finalized a new process for recognizing non-enumerated hedging strategies that
practically eliminates CFTC oversight;

(5) misinterpreted the CEA as requiring a necessity finding before the CFTC can finalize
position limits; and

(6) did next to nothing to address the disruptive and distortive effects of excess speculation
caused by the massive market footprint of ETFs, so-called commodity index funds, and
similar speculative vehicles.?8

Those provisions of the new position “limits” rule applicable now virtually guarantee
significant increases in speculation in the commaodities markets. For example, as to (1) above, by
allowing significantly increased permissible speculation in the spot month limits, it is only
reasonable to believe that speculators increased their speculative activities up to the new limits.
The following chart?® shows just how much increased speculation in each commodity would result
if that happened (i.e., green lines likely jumping up to gray line levels):

Exchange Recommendations for Core Referenced Futures Contracts
v. Proposed CFTC Federal Baseline

25.00%
20.00%

15.00%
10,005
S0 ‘ | ‘
DD
0\:} @'\ ¢ @0'\

B Exchange Recommendation as Percentage of Deliverable Supply M Baseline CFTC Proposal as Percentage of Deliverable Supply

Source: CFTC Proposal'*



That, plus the other identified deficiencies in the currently applicable position limits rule,
have undoubtedly resulted in increased speculation in the commodities markets at the worst
possible time. The bottom line is that commodities markets appear now to be more often driven
by speculation than by the needs of producers and purchasers. Put differently, the dynamics and
price signals of supply and demand are often overwhelmed by financial speculators, making
price discovery and hedging challenging if not impossible.

Due to limited publicly available information, it is difficult to determine the actual degree
of speculation and whether the amount is excessive, although it appears to be excessive in
numerous markets. For example, research by a former CFTC Chief Economist found that financial
speculators far exceeded physical end users in the swaps and futures markets as illustrated here:

Total Open Swaps and Futures Open Interest by Market Participant Type
(January 2014 through November 2015)
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This chart is reproduced in Better Markets” May 15, 2020, comment letter to the CFTC on
its proposed position limits rule (that was finalized in October 2020), and the research makes clear
that:

“the commercial end-user component continues to represent a relatively small
percentage of both futures (and options) and swaps markets. One recent paper
independently published by a CFTC economist, in fact, observes that commercial
end-users ‘appear to represent about 14% of futures open interest and 29% of open
swaps.” In contrast, financial end-users (again, including money managers in the
[Commitment of Traders] methodology and ‘others’ generally seeking speculative
exposure to commodities prices) ‘represent|] about 53% of futures open interest but
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just 16% of open swaps.” These figures dramatically underestimate speculation,

however, because ‘swap dealers’ should be viewed as speculators to the extent their

commodity index and other commodity swaps dealing is to such financial end-
2930

users.

Interestingly, but not surprisingly, this roughly tracks with the data Better Markets
presented in a March 28, 2011, comment letter on a prior position limits proposal, comparing then-
current speculative activity to historic activity:

Source: CFTC COT Report for pre-CFMA and CFTC CIT report for post-CFMA.
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That letter presented similar data on cotton, soybeans, feeder cattle, crude oil, heating oil, sugar,
among other commodities as well.3!

While the current data and research indicates that speculation in the commodities markets
is already too high, it is likely to increase in the near future. For example, misleadingly labeled
“commodity index funds” are pure speculative flows® and, notwithstanding negative returns due
to roll costs, are often marketed with dubious claims of offering “diversification” or even a “hedge”
against inflation.®® As anxiety increases over inflation, Wall Street’s marketing machines are
working overtime to convince investors that they need to allocate more investments to
commodities — that’s going to make a bad situation even worse.

While Congress in the Dodd-Frank Act explicitly amended the Commodity Exchange Act
to authorize position limits on any “group or class of traders™3* like commodity index funds, the
CFTC has refused to use that authority.®® As a result, these speculative flows continue and will be
increasing.

Historically High Profits Also Suggest Excess Speculation

In addition to the facts and research showing the increasing dominance of financial
speculators in the commodity markets, the recent historic profits being pocketed by the biggest
commodities players also suggest speculation is driving these markets (even accounting for
expected greater profits due to risk/reward dynamics in higher volatility environments and
simultaneous supply and demand drivers). For example, Cargill, one of the four largest global
commodities traders “that have dominated grain trading for a century,” reported a 63%o increase
in profits last year,3® resulting in its “biggest profit in its 156-year history.”*’ As Bloomberg
News reported, “[t]he profit boom shows the bonanza enjoyed by commodity merchants during
the COVID-19 pandemic.”%® Presumably not coincidentally, “Cargill broke with a more than two-
decade tradition of transparency in 2020 and stopped releasing its results publicly.”°

As aresult of this pandemic windfall, which was supplemented by the profits made arising
from Russia’s attack on Ukraine and other supply shocks, three more members of the Carqill
family joined “the ranks of the 500 richest people.”*’ These three joined two other Cargill
family members already on the list. Cargill “is expected to report record profits this year,
outstripping 2021°s record breaking $5bn profit.”

Cargill’s historic profits are similar to those of other commodity traders. For example,
Glencore, the “world’s biggest commodities trader,”* is “on track to smash profit record” and
“expects to make more money in six months than it typically generates ...in an entire year as
commodity traders profit from soaring prices and volatility following Russia’s invasion of
Ukraine.”* Glencore expects full year results to “far exceed” its record profits of the prior year.
Similarly, “[t]rading house Trafigura Group rode chaotic moves in commodity markets worsened
by Russia’s war on Ukraine, to score record profit.”*3 In just the first six months of Trafigura’s
fiscal year ending March 31, 2022, its profit was 29% higher than a year earlier. While it is reported
that Trafigura does not speculate, it does own its own hedge fund, and, more importantly, these
trading houses are intermediaries for the commaodity speculators. Also, Vitol, the world’s largest
independent oil trading company, is also “enjoying the most profitable period in in history,”
posting a “record profit of $4.2 billion last year,” and handing a “record” $3 billion of that to its
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executives and senior staff.** Bunge has also had surging revenues and profits and it has increased
its full year forecast by 21%.% Finally, agricultural trading house Louis Dreyfus Co.’s profits
surged 82% last year.*®

These outsized commodity trading profits are also reflected in the results of Wall Street’s
biggest banks’ trading revenue. For example, Goldman Sachs’ commodities desk trading revenue
exceeded “$2.2 billion in the final months of 2021 — topping a windfall it generated in 2020 for its
strongest performance in a decade.”*” This commodity trading revenue bonanza appears to be
happening at all of Wall Street’s biggest banks, as reported and presented by the Office of the
Comptroller of the Currency on June 21, 2022:4

Table 2: Quarterly Holding Company Trading Revenue, in Millions of Dollars

Q/a Q/a % YiY YIY %

Trading instruments Change Change 1Q 2021 Change Change
Interest Rate -53,137 572 | 52565 | —448.7% | 51,792 -51,345 ~75.0%
Foreign Exchange $10,267 54,496 §5,772 128.4% $8.051 §2.216 27.5%
Equity 54,546 58,745 | 54199 —48.0% | $13.,698 -59,152 -66.8%
Commodity & Other £3,498 $1,340 $2,158 161.1% 52,665 £833 31.3%
Credit =502 =5203 F111 54.6% 54,531 54623 | -102.0%
Total BHC Trading

Revenue $15,083 $13,805 $1,277 9.3% | $27,152 | -$12,070 —44.5%

Source: Consolidated Financial Statements for Holding Companies—FR ¥-8C, Schedule HI

The commodities bonanza due to the disruptions from the pandemic, war, inflation, and
speculation are even more visible and pronounced when comparing the $3,498 billion in the first
quarter of 2022 compared to merely $1 billion in the first quarter of 2020, just before the pandemic
began to shut down the economy.

As important, it was reported that “[w]hat’s good for Cargill and its peers ... is a headache
for consumer goods companies and ultimately households, which face the highest food inflation
in a decade.”®® Regarding Trafigura’s record profits, it was reported that

“[m]any traders expect commodity prices to remain high, disrupting the global
economy’s recovery from the pandemic and adding to the pressure on consumers
and businesses from rapid inflation.”

While genuine supply and demand issues exacerbated by recent global shocks explains
some of this, these historic, outsized profits are also likely due to excess speculation that is not
being reined in by position limits as required by law. Because the applicable position limits rule
adopted by the CFTC in October of 2020 was deficient and riddled with loopholes (as cogently
detailed in the dissents of then-Commissioners Russ Behnam and Dan Berkovitz®'), greater
speculation was the inevitable result.



The Need for a CETC Examination of Commodity Markets Is Clear

Financial speculators appear to comprise the vast majority of commodity market
participants, which is why it is imperative to get the facts at a granular level for each commaodity.
The CFTC’s examination must have three primary components. First, the CFTC must determine
the exact amount of speculative interest in each commodity market.5? Second, the CFTC must
determine the applicability of the CFTC’s position limits, if any, and the impact, if any, where
applicable. Third, the CFTC must determine whether the amount of speculation is excessive in
each commodity market or explain in detail why that is not the case.

Given (1) the current highest commodities price spike in decades, (2) the unprecedented
circumstances of multiple, simultaneous supply and demand shocks, and (3) the critical importance
of the commodities markets to America’s families and economy, the CFTC must conduct a
comprehensive, thorough, data-driven, and granular examination of the commodity markets to
make the determinations identified above, especially the role and degree of speculation on a
commodity-by-commodity basis. Importantly, we believe that this examination should be
undertaken without preconditions or prejudging the outcome. >3

The CFTC should gather and analyze the facts and data, write a report, and release all the
information publicly so that the American people can have confidence in the examination, report,
and conclusions. Done right, the data will make clear the level of speculation and the facts will
provide a basis for determining whether it is excessive or not.

Conclusion

The CFTC must conduct a comprehensive, thorough, data-driven, and granular
examination of the commodity markets to determine the role and degree of speculation on a
commodity-by-commodity basis. The CFTC’s goals should be to gather and analyze the data,
which should all be publicly disclosed, so that the public can see and ideally independently verify
the conclusions. If speculation is determined to be limited (either due to position limits or
otherwise) and the data proves that there is no excessive speculation, then the American people
can have confidence that supply and demand fundaments, admittedly as impacted by shocks, are
driving the prices and volatility of commodities. However, if speculation is found to be excessive
and not reined in by the current position limits, then the CFTC will have the data to take rulemaking
and enforcement actions as appropriate and as required by law.

1 See CNBC (April 21, 2020), “CFTC Chair Heath Tarbert on oil futures’ plummet,” available at
https://www.cnbc.com/video/2020/04/21/commodity-futures-trading-commission-chair-heath-tarbert-on-
oil-futures-plummet.html.

2 Rana Foroohar, The Financial Times (June 27, 2022), “The high cost of producing cheap food” (also
discussing disconnect between incomes of actual commodity producers and commodity purchasers’ costs),
available at https://www.ft.com/content/f04e9e61-4a12-409a-a457-fbda710e9418.

3 Brooke Masters and Andrew Edgecliffe-Johnson, The Financial Times (June 16, 2022), “We should
worry about price of food more than petrol, warns BlackRock’s Fink,” available at
https://www.ft.com/content/7dd4c4cc-bb2d-4725-alde-f95¢394bad93; see also, J.J. McCorvey, Ayse
Kelce and Brian Whitton, The Wall St. J. (July 16, 2022), “What Is The True Cost of Inflation? It’s
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on-to-world-richest-500-list.
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2022), “’Survival mode’: Inflation falls hardest on low-income Americans,” available at
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Crawford, lowa Public Radio (July 15, 2022), “Report: Rural Americans Hit Harder by Inflation Than
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hit-harder-by-inflation-than-urban-ones/; and, David Soll, New Jersey Monitor (July 15, 2022), “Swelling
grocery bhills are pummeling the poorest,” available at https://newjerseymonitor.com/2022/07/15/swelling-
grocery-bills-are-pummeling-the-poorest/.
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Richmond Fed Says,” available at https://www.bloomberg.com/news/articles/2022-07-15/black-us-
households-face-higher-inflation-richmond-fed-says?sref=mQvUqgJZj; Munseo Lee, Federal Reserve Bank
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https://www.richmondfed.org/publications/research/economic_brief/2022/eb_22-25.

7 See Beverly Harzog, U.S. News and World Report (June 8, 2022), “How Many Americans Are Living
Paycheck to Paycheck?,” available at https://money.usnews.com/credit-cards/articles/how-many-
americans-are-living-paycheck-to-paycheck; Peter Coy, The New York Times (July 29, 2022), “What Does
It Really Mean to Live ‘Paycheck to Paycheck’?,” available at
https://www.nytimes.com/2022/07/29/opinion/paycheck-finances.html; Sara Ruberg and Alistair
MacDonald, The Wall St. J. (July 8, 2022), “Food Prices Squeeze Poorest in Rich Countries,” available at
https://www.wsj.com/articles/food-insecurity-hits-rich-countries-as-inflation-makes-basics-unaffordable-
for-many-11657272602; Daniela Sirtori-Cortina, Bloomberg News (July 20, 2022), “Americans Are
Buying Fewer Staples as Inflation Crimps Budgets,” available at
https://www.bloomberg.com/news/articles/2022-07-20/shoppers-buy-fewer-staples-as-inflation-erodes-
resilience?srnd=premium&sref=mQvUqJlZj.

8 See, Lauren Kaori Gurley, The Washington Post (July 17, 2022), “Workers are picking up extra jobs just
to pay for gas and food,” available at https://www.washingtonpost.com/business/2022/07/17/inflation-
wages-extra-jobs/; Gary Silverman, et al., The Financial Times (July 20, 2022), “US consumers are
bending but not breaking as prices soar. Can it last?,” available at https://www.ft.com/content/ea4d6ee2-
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says,” available at https://www.reuters.com/world/world-faces-unprecedented-global-hunger-crisis-un-
chief-says-2022-06-24/ (UN urging “ministers meeting on food security to take practical steps to stabilize
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‘“’Betting on Hunger’: Market Speculation Is Contributing to Global Food Insecurity,” available at
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Missy Ryan, The Washington Post (June 24, 2022), “Diplomats urge action as global food crisis deepens,”
available at https://www.washingtonpost.com/national-security/2022/06/24/food-security-ukraine/; Antony
J. Blinken, U.S. Secretary of State (May 19, 2022), Statement at the UNSC Meeting on Food Insecurity and
Conflict, available at https://www.state.gov/secretary-antony-j-blinken-at-the-unsc-meeting-on-food-
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