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INTRODUCTION AND SUMMARY 

 

Better Markets, Inc. (“Better Markets”), an independent nonprofit organization that promotes the 

public interest in the financial markets, respectfully submits this memorandum in support of its Motion 

for Reconsideration of this Court’s order (“Order”), final judgment (“Final Judgment”), and permanent 

injunction entered on January 7, 2013 pursuant to the parties’ proposed settlement agreement (“Proposed 

Settlement”).  As set forth below, the Motion should be granted because the Securities and Exchange 

Commission (“SEC”) failed to provide the Court with an adequate factual record and provided no legal 

basis for the Proposed Settlement, Final Judgment, or permanent injunction. 

I. The record was fatally deficient because the parties failed to provide necessary 

information to the Court and made no attempt to inform the Court how the 

Proposed Settlement met the applicable standard for judicial approval. 

 

In this case, the SEC filed just three documents with the Court: a complaint, a proposed 

judgment, and a consent from the Defendants.  These documents failed to supply enough information to 

enable the Court to discharge its indispensable duty to determine if the Proposed Settlement met the 

applicable legal standard:  whether it was fair, adequate, reasonable, and in the public interest.  Moreover, 

the SEC did not file any motion, any supporting memorandum, or any other documents of any type 

requesting Court approval, explaining or even mentioning the applicable legal standard, or demonstrating 

how the Proposed Settlement met that standard.   The record thus did not set forth the factual or legal 

basis for the Proposed Settlement, nor did it even hint at how the Proposed Settlement might satisfy the 

legal standard for approval of such settlements.   In short, the SEC made no effort whatsoever to provide 

this Court with any basis to enable it to satisfy its legal duty to review, much less approve, the Proposed 

Settlement.   

The same is true for the SEC’s request for the extraordinary equitable relief of a permanent 

injunction, which is backed by the civil and criminal contempt power of the federal courts and which has 

a separate and independent standard of judicial review before entry would be appropriate.  
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Under these circumstances, where there is no factual or legal record supporting the Proposed 

Settlement or injunction, the Court should (1) reconsider its approval of the Proposed Settlement and the 

Final Judgment pursuant to the criteria governing application of Fed. R. Civ. P. 59(e) (“Rule 59(e)”); (2) 

vacate the Final Judgment; (3) order the parties to provide, if possible, a sufficient factual and legal basis 

for their proposals; and (4) with due notice, conduct further proceedings, including a public hearing.   

II. Judicial review of proposed settlements is a unique, critical, and indispensable 

function of the federal courts, especially in this context where the adversary system 

has broken down. 

 

The required factual and legal review of settlements by federal courts as a condition of imposing 

injunctive and other relief is particularly critical in this context.  The courts are the only check on 

executive power in connection with settlements between regulatory agencies and the industries they are 

supposed to oversee and against which they must enforce the law.  There is no other review—by 

anyone—of such proposed settlements.   

This is also an indispensable judicial function because, in the settlement context, the adversary 

process breaks down. The regulatory agency and the defendants cease to be adversaries and become 

aligned in a powerful desire to quickly, and with as little scrutiny as possible, win approval of their 

negotiated agreement and end their dispute: the agency to conserve its resources, the defendant to 

minimize its liability, and both to protect or promote their reputations.
1
    

The federal judiciary is the only branch of government in a position to ensure that the uniquely 

powerful incentives to settle in government enforcement actions do not overwhelm the legal requirements 

                                                           
1
 This case exemplifies these points, as all settlements do: The parties here were fully united in their 

desire to have the Court approve their negotiated settlement with minimum effort or explanation.  As is 

typical in settlements, this case thus reflects a fundamental breakdown in the normal adversary process in 

which two self-interested parties vigorously opposing each other enable a court to ascertain the truth and 

render an informed and fair decision.  Among private litigants in a private dispute (outside of the class 

action context where there are heightened standards for reasons that are similar to the required federal 

court review in agency settlement like this one), such a breakdown is usually of little consequence to the 

broader public interest.  However, when a settlement involves an enforcement agency as important to the 

public interest as the SEC, then the breakdown of the adversary process is highly consequential because it 

can subvert the enforcement of the law in the financial markets and further erode public confidence and 

trust, not just in the SEC, but also in the judiciary. 



 

 

 

4 

and public interest.  That is why federal courts are required to determine if such proposed settlements 

meet the required standard of being fair, adequate, reasonable, and in the public interest as a factual and 

legal matter.  Moreover, federal courts must also ensure that the parties meet the separate and independent 

legal standard for the issuance of a permanent injunction, particularly given that injunctions are enforced 

with the civil and criminal contempt power of the federal courts. 

Federal courts cannot perform this vital and irreplaceable function without an adequate factual 

and legal record to enable them to conduct an independent and meaningful review of the terms of a 

proposed settlement and to determine if it meets these legal standards.   

None of this is to suggest that the Court should not give deference to regulatory agencies like the 

SEC.  Indeed, the SEC is entitled to deference because it has expertise as well as an obligation to balance 

a number of competing and shifting concerns in the enforcement context.  However, this motion, this 

case, and this Proposed Settlement are not about deference to the SEC. They are, most fundamentally, 

about enabling and ensuring a court discharges its singular and independent duty to evaluate a proposed 

settlement in the context of a breakdown of the adversary process, notwithstanding the appropriate degree 

of deference due to the SEC. 

III. Based on the deficient record supplied to the Court, the Proposed Settlement cannot 

be considered fair, adequate, reasonable, or in the public interest.  

 

Even if the Court were to determine, upon reconsideration, that the current record was not so 

deficient that it would preclude an evaluation of the Proposed Settlement, it should still not approve the 

Proposed Settlement.   

As a threshold matter, the Court applied the incorrect legal test for evaluating SEC settlements.  

The proposed Final Judgment embodying the Proposed Settlement was entered summarily, sua sponte, 

without notice, and without a hearing.  In fact, the entire public record of the entry of judgment is the 

following docket entry: 
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Upon review of the Complaint, Consent of Defendants, and Proposed Final Judgment, 

this Court finds the settlement to be adequate and reasonable. Accordingly, this Court 

will enter a Final Judgment. 

 

See Order (emphasis added).  

However, as set forth below, the actual test is more rigorous, requiring courts to determine if the 

settlement is “fair, adequate, reasonable, and in the public interest.”  Citizens for a Better Env’t v. 

Gorsuch, 718 F.2d 1117, 1125-26 (D.C. Cir. 1983).  Moreover, before entering a permanent injunction, 

the court is required to find, among other things, that there is “a reasonable likelihood of further 

violations in the future.” SEC v. First City Fin. Corp., 890 F.2d 1215, 1228 (D.C. Cir. 1989) (internal 

citations omitted) (original emphasis).    

Thus, in addition to the deficient record, the correct legal standard was not applied to the 

Proposed Settlement and, apparently, no legal standard at all to the request for the permanent injunction.  

As demonstrated below, the Proposed Settlement and permanent injunction cannot and should not be 

approved under the correct tests.     

For these reasons, the Motion for Reconsideration should be granted and appropriate further 

proceedings consistent with the required judicial review should ensue. 

OVERVIEW OF THE PROPOSED SETTLEMENT 

The SEC and JP Morgan
2
 sought approval of their negotiated settlement solely on the basis of the 

SEC’s complaint (37 pages), JP Morgan’s consent (7 pages), and a proposed final judgment (9 pages) — 

in all, 53 pages of text.  This record purported to describe and resolve two complex and egregious 

fraudulent schemes spanning several years, involving senior management, and enriching JP Morgan at the 

expense of countless investors.  First, as successor-in-interest to the Bear Stearns entities, JP Morgan
3
 

issued residential mortgage-backed securities (“RMBS”) to investors via trusts.  As loans defaulted, JP 

                                                           
2
 Unless otherwise noted, the Defendants are referred to in this Memorandum as either “JP Morgan” or 

“Defendants,” as JP Morgan, in addition to being a primary violator, is the successor-in-interest to Bear 

Stearns and its subsidiaries. 
3
 There is some indication that this first scheme might very well have been conducted by JP Morgan 

directly as well. See discussion infra. 
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Morgan negotiated settlement payments with loan originators, but instead of transferring those funds to 

the trusts and ultimately to investors, it simply pocketed those funds for its own benefit (all innocuously, 

indeed, misleadingly, referred to as “bulk settlement practices”).  It compounded this apparent theft by 

deliberately concealing it from investors, in direct violation of its obligation to make full and fair 

disclosure to investors.     

Specifically, JP Morgan: 

 unfairly profited by keeping the settlement proceeds and not repurchasing the loans from 

the trusts;  

 inappropriately changed its practices to minimize occasions when it found breaches of 

representations and warranties to investors obligating it to repurchase loans, thereby 

avoiding massive losses;  

 caused investors to overpay for securities that were being continuously devalued as a 

result of these practices; 

 knew about the income being generated, knew that investors cared about this issue but 

did not know about the practice, affirmatively misstated the required disclosures, and 

failed to disclose the bulk settlement practice; and 

 deliberated about how to deal with the bulk settlements for many months through the end 

of 2006 and into early 2007 and ultimately approved the “bulk settlement practice.” 

Second, JP Morgan—for its own direct benefit and not through the actions of predecessor 

entities—intentionally understated the delinquency rate of loans in another RMBS trust that by over 

15,000%, among other violations.  This material misstatement was the product of careful deliberations by 

JP Morgan in the days leading up to the sale of the securities in this transaction to investors.  The grossly 

understated delinquency rate enabled JP Morgan to package delinquent loans into these securities and sell 

them to misled investors, who undoubtedly overpaid for the securities and “suffered significant losses.”  

Compl. at ¶58.   
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In full settlement of its liability for these acts—and potentially many more not addressed in the 

complaint—JP Morgan agreed to pay the sum of only $296.9 million.  Under the Proposed Settlement, JP 

Morgan will not be subject to any remedial undertakings or conduct remedies; it will not have to accept 

or acknowledge any responsibility for the violations alleged; and none of the many principals or 

employees who participated or benefited from these schemes will be held accountable.  In fact, the only 

sanction imposed under the Proposed Settlement, other than the monetary payments, is an obey-the-law 

injunction, a form of relief the SEC has admitted it has not enforced in at least ten years.
4
   

These settlement terms were not only weak, they were also based upon a wholly inadequate 

record.  The very thin record presented by the SEC failed to inform the Court of how the alleged frauds 

took place, who carried out the schemes, what duties the Defendants’ owed to the trusts and investors, 

how those duties were breached, the degree to which the Defendants were enriched, and the monetary 

harm inflicted on investors.   

All of this basic information is essential before a court can possibly determine if the terms of a 

proposed SEC settlement are fair, adequate, reasonable, and in the public interest.  For example, knowing 

the amount of pecuniary gain a defendant receives from a fraudulent scheme is necessary for two reasons.  

As detailed below, that amount is directly relevant to the amount of disgorgement that should be included 

in a proposed settlement, and it is also directly relevant to the amount of the monetary penalty that should 

be imposed.  Yet the record failed to disclose the gains received by the Defendants as a result of the 

alleged violations.    

The record suffered from other material gaps, making a meaningful review of the Proposed 

Settlement impossible.  For example, it failed to disclose the recidivist history of JP Morgan, including 

numerous prior enforcement actions involving similar types of fraud, similar investment offerings, and 

                                                           
4
 The SEC has acknowledged that it rarely seeks civil contempt. SEC’s Memo of Law in Response to 

Questions Posed by the Court Regarding Proposed Settlement at 23, SEC v. Citigroup Global Markets 

Inc., 827 F. Supp. 2d 328 (S.D.N.Y. 2011) (No. 1:11-cv-07387) (“[T]he Commission has not frequently 

pursued civil contempt proceedings and does not appear to have initiated such proceedings against a 

‘large financial entity’ in the last ten years.”). 
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violations of identical statutory provisions.  This type of information is relevant (1) to the appropriate 

penalty amount under the SEC’s own guidelines; (2) to determining whether the sanctions incorporated 

into a settlement are sufficiently strong to punish and deter misconduct; and (3) to the propriety of 

injunctive relief.  Thus, JP Morgan’s recidivist history is critical to determine whether or not the Proposed 

Settlement is fair, adequate, reasonable or in the public interest and whether or not a permanent injunction 

is appropriate.  This should have been disclosed to the Court and explained.   

In another significant omission, the record failed to indicate to the Court whether the Proposed 

Settlement would resolve JP Morgan’s potential liability in connection with all of Bear Stearns’s and JP 

Morgan’s RMBS offerings, representing an estimated $74.04 billion in transactions issued in 2007 alone.  

INSIDE MORTGAGE FINANCE PUBLICATIONS, THE 2008 MORTGAGE MARKET STATISTICAL ANNUAL, 

VOL. II, at 16 (2008).  Whether the sanctions imposed in a settlement are fair, adequate, reasonable, 

and/or in the public interest obviously hinges in part on the sheer number and size of illegal acts the 

settlement resolves.  It is one thing if only the specific schemes set forth in the complaint are addressed in 

the settlement, but it is quite another if—through an explicit or implicit agreement or understanding 

undisclosed to a reviewing court—the settlement resolves an entire universe of tens of billions of dollars 

in potentially fraudulent, illegal investment offerings.  That information should have been disclosed to the 

Court.
5
   

                                                           
5
 At least one media report hints that the SEC has agreed to stop (or coincidentally has stopped) all other  

investigation or enforcement action regarding JP Morgan’s RMBS activities in connection with or 

following JP Morgan’s settlement in this case.  See JPMorgan Chase Reaches Settlement with SEC 

Regarding Bear Stearns and JPM Residential Mortgage-Backed Securities, BUSINESSWIRE, Nov. 19, 

2012, available at http://www.businesswire.com/news/home/20121118005013/en/JPMorgan-Chase-UK-

Regulatory-Announcement-JPMorgan-Chase (statement by JP Morgan that it is “unaware of any active 

SEC investigations into JPMorgan's RMBS activities beyond those [it] are resolving today [with the 

Proposed Settlement]”).  Although the real significance of this statement is unclear, the Court needs a 

clear and forthright answer to the question to properly evaluate the Proposed Settlement: Does this case 

resolve all of JP Morgan’s potential liability for its billions of dollars in prior RMBS offerings or not?  If 

so, this would be a material undisclosed part of the settlement that directly bears on whether or not the 

Proposed Settlement is fair, adequate, reasonable and in the public interest.   
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The record also failed to indicate whether the SEC would, as it sometimes does in such cases, 

waive the significant statutory disqualifications that normally arise from the imposition of injunctive 

relief on a Wall Street bank.  In the securities laws, Congress made the judgment that certain enforcement 

remedies, including injunctions, should presumptively be accompanied by certain collateral 

consequences, such as depriving a wrongdoer of the ability to enjoy registration exemptions.  Any 

decision by the SEC to exempt a wrongdoer from those consequences in connection with an enforcement 

action represents in effect a settlement term that a court must consider.  In this case, however, the record 

was incomplete at best and disingenuous at worst.
6
   

Finally, the parties failed to provide the Court with factual information in a credible and reliable 

form, such as a verified complaint, affidavits by the SEC and/or other parties, a joint statement of facts, 

deposition transcripts, documentary evidence, a 21(a) report of investigation, admissions, or any other 

similarly credible and reliable support for the allegations in the complaint.  For this reason as well, the 

Court was deprived of an appropriate record upon which to discharge its duties.               

In addition to these basic informational gaps, the record also failed to provide any explanation for 

some of the striking weaknesses in the Proposed Settlement.  It offered no reason why the SEC alleged 

only negligent misrepresentation against JP Morgan, even though the factual averments in the complaint 

clearly revealed a pattern of willful conversion and intentional fraud.  It failed to explain why the 

monetary sanctions were in dollar amounts well short of what the securities laws would permit under the 

circumstances and the even greater amounts that the SEC is at liberty to obtain—and has obtained—in 

settlements.  And it failed to explain why the Proposed Settlement imposed no remedial undertakings or 

                                                           
6
 See discussion infra regarding JP Morgan’s request for waiver, which pre-dated the filing of the 

Proposed Settlement with the Court, and the SEC’s decision to grant that waiver just two days after 

judgment was entered by the Court, notwithstanding the express representations in the proposed final 

judgment and consent that stated or suggested that this was not being resolved or impacted by the 

Proposed Settlement and would be handled separately and independently on the facts and law subsequent 

to the resolution of this matter. 
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conduct remedies upon JP Morgan to help rectify the gross compliance failures that led to the alleged 

violations.   

In short, the parties made no effort whatsoever to explain or justify to the Court what appear to be 

extraordinarily lenient terms in the Proposed Settlement, which on their face are not fair, adequate, 

reasonable or in the public interest.  Moreover, they filed no motion, memorandum, or any other 

document even mentioning the applicable standard for review of SEC settlements or even attempting to 

demonstrate how the Proposed Settlement met that standard.  The Court in turn made no effort to enlarge 

the record or to insist upon additional facts or explanations to justify the Proposed Settlement.   

Nevertheless, on January 7, 2013, without any filing by or indication from the parties seeking 

court action, without any prior notice to the public that it was evaluating the Proposed Settlement or that it 

was prepared to act upon it, the Court issued a two-sentence Order approving the settlement and entering 

the parties’ proposed final judgment exactly as presented, without conditions or alterations; it literally 

signed on the dotted line.  The Court summarily stated that the Proposed Settlement was “reasonable and 

adequate,” but it failed to address the other elements of the four-pronged test governing approval of SEC 

settlements (whether the settlement also was fair and in the public interest), and it did not address the 

required standards applicable before a court issues a permanent injunction. 

ARGUMENT 

 

I. Reconsideration is warranted under Rule 59(e) on legal, factual, and procedural grounds. 

 

The disposition of a motion for reconsideration under Rule 59(e) falls squarely within the Court’s 

discretion and it should be granted when a court finds that there is an “intervening change of controlling 

law, the availability of new evidence, or the need to correct a clear error or prevent manifest injustice.”  

Firestone v. Firestone, 76 F.3d 1205, 1208 (D.C. Cir. 1996).  Reconsideration is appropriate where a 

movant establishes “new facts or clear errors of law which compel the court to change its prior position.” 

Nat'l Ctr. for Mfg. Sciences v. Dep't of Def., 199 F.3d 507, 511 (D.C. Cir. 2000).   
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Under this test, reconsideration of the Court’s Order is warranted on multiple grounds.  As 

demonstrated below, (1) the parties failed to provide the Court with a complete, consistent, and reliable 

record, thus depriving the Court of the necessary basis for conducting the required  substantive, 

independent review of the Proposed Settlement; (2) the Proposed Settlement on its face cannot pass 

muster under the applicable standard of fair, adequate, reasonable and in the public interest; (3) the Court 

applied an incorrect legal standard for approval of SEC settlements and incorrectly found that the 

Proposed Settlement passed even that incomplete test; and (4) the Court appears not to have applied the 

legal standard for approving a permanent injunction, which had no basis at all in the record before the 

Court.  

These deficiencies underlying the Order satisfy the three prongs of the test for reconsideration 

under Rule 59(e):  (1) They represent a failure to consider critically important information, which was not 

disclosed to the Court, and, therefore, constitute “new evidence” not previously made available to the 

Court; (2) “manifest injustice” arising from the summary, unexplained approval of an unfair, 

unreasonable, and inadequate settlement based on a deficient record (relating to the largest financial 

collapse since the Great Crash of 1929 which caused the worst economy since the Great Depression), 

which will undermine the public interest; and “clear errors of law” arising from the application of the 

incorrect standard for reviewing settlements and, apparently, no standard regarding the issuance of the 

permanent injunction.   

All of these infirmities in the Order and the Final Judgment should be corrected through the 

process of reconsideration.  In short, the Proposed Settlement is not fair, adequate, reasonable, or in the 

public interest, and upon reconsideration, the Court should reject it and the Order and Final Judgment on 

which it is based.     

II.  The parties to a proposed settlement in a government enforcement action must 

provide the court with an adequate record, so the court can fulfill its duty to 

conduct a meaningful review of the settlement. 
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Every court asked to approve a proposed settlement in a government enforcement action has a 

duty to conduct an independent and meaningful review of the terms of the settlement and the record 

supporting those terms to determine if they are fair, adequate, reasonable, and in the public interest.  Here, 

the parties provided the Court with a grossly inadequate and incomplete record, and failed to provide a 

satisfactory basis on which to evaluate the Proposed Settlement.  Accordingly, the Court could not have, 

and in fact did not, conduct the requisite review to determine if the settlement met the applicable standard.  

For this reason, the Court should reconsider and vacate its Order and the Final Judgment.      

A. The Court’s role is to provide an independent check on settlements that are not fair, 

adequate, reasonable, or in the public interest.  

 

Federal courts are required to independently evaluate a proposed SEC settlement to determine if 

it is fair, adequate, reasonable, and in the public interest.  This role is vital to the protection of the public 

interest, because judicial oversight of the process is the sole check against settlements driven by the 

parties’ powerful mutual desire to settle, sometimes without regard to fairness, adequacy, reasonableness 

or, even, the public interest.
7
  Judicial oversight is especially critical in financial regulation because 

settlements are the primary means used by the SEC to enforce the laws governing the U.S. capital markets 

and corporate America.   

The law is clear that, although a court owes a degree of deference to an agency’s decision to settle 

an enforcement action,
8
 the court’s role must not be reduced to a perfunctory approval, subordinate to the 

                                                           
7
 This is not necessarily due to evil or venal motives or even sloppiness or incompetence.  The natural 

dynamics of negotiating a settlement can sometimes cause both parties to negotiate away or agree to all 

sorts of provisions that others not part of the settlement process would find unacceptable, inexplicable, 

and, even, shocking.  Moreover, once a settlement is reached, regardless of its terms and, often, its 

wisdom and basis, the parties are personally, professionally, bureaucratically, and reputationally 

committed to getting it approved.  This pressure is much more intense in the SEC settlement context 

because the SEC issues press releases touting the always enormous benefits of the settlement when agreed 

to, not waiting until a court reviews or approves it (as would be wise).  Thus, the indispensable court role 

of a meaningful review of settlements is not to second guess, but to ensure that, notwithstanding those 

dynamics and pressures, a proposed SEC settlement is nonetheless fair, adequate, reasonable and in the 

public interest.   
8
 While a court owes a degree of deference to the agency, even that deference “depends on the persuasive 

power of the agency's proposal and rationale, given whatever practical considerations may impinge and 
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regulatory agency and dependent upon whatever the agency chooses to file with the court.  “[T]he Court 

must eschew any rubber stamp approval in favor of an independent evaluation.”  City of Detroit v. 

Grinnell Corp., 495 F.2d 448, 462 (2d Cir. 1974), abrogated on other grounds by Goldberger v. 

Integrated Res., Inc., 209 F.3d 43 (2d Cir. 2000) (emphasis added); Nat'l Ass'n of Home Builders v. 

Evans, No. 00-cv-2799, 2002 U.S. Dist. LEXIS 27450 (D.D.C. Apr. 30, 2002); United States v. District 

of Columbia, 933 F. Supp. 42, 47 (D.D.C. 1996); see also SEC v. Levine, 881 F.2d at 1181 (“[W]hen the 

district judge is presented with a proposed [settlement], he is not merely a ‘rubber stamp.’”).  In short, 

“the court must not merely sign on the line provided by the parties,” League of United Latin Am. Citizens 

v. Clements, 999 F.2d 831, 846 (5th Cir. 1993), nor “blindly accept the terms of a proposed settlement,” 

United States v. N. Carolina, 180 F.3d 574, 581 (4th Cir. 1999).    

Indeed, as this Court has recognized, there is “a growing number of District judges in the country 

who have grown increasingly concerned about . . . just simply signing off on consent decrees.” Transcript 

of Status Conference 9, SEC v. Int’l Bus. Machines Corp., No. 11-cv-563 (D.D.C. Dec. 20, 2012).  

  Under the four-part test applicable to the review of SEC settlements, a court must consider not 

simply the procedural fairness of a proposed settlement, but also its substantive terms.  Thus, for example, 

the scope of this judicial review extends well beyond ancillary issues such as whether the settlement 

affects parties who did not consent or whether its implementation would drain judicial resources.  Indeed, 

the substantive contours of the test are obvious on their face:  the court must evaluate whether, in addition 

to being “fair,” the proposed settlement is also “adequate, reasonable, and in the public interest.”  See 

SEC v. Bank of Am. Corp., 653 F. Supp. 2d 507, 510-11 (S.D.N.Y. 2009) (considering the substantive 

adequacy of the settlement, including whether the settlement imposes pointless injunctive relief or a 

trivial penalty, and whether it fails to hold responsible parties accountable). 

                                                                                                                                                                                           
the full panoply of the attendant circumstances.”  United States v. Cannons Eng’g Corp., 899 F.2d 79, 84 

(1st Cir. 1990).  More important, whatever deference is owed goes to the merits of the settlement and 

does not limit the court’s right and duty to compile an adequate record short of a trial.     
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Additionally, “more careful scrutiny” by the court is warranted when, as here, the settlement 

incorporates injunctive provisions.  League of United Latin Am. Citizens, 999 F.2d at 846.  As a request 

for the court to use its equitable powers, a proposed settlement with injunctive provisions “is not a tool 

bending without question to the litigants’ will.”  Id.; see also Local No. 93, Int’l Ass’n of Firefighters v. 

Cleveland, 478 U.S. 501, 525 (1986) (“[A] federal court is more than ‘a recorder of contracts’ from whom 

parties can purchase injunctions; it is ‘an organ of government constituted to make judicial decisions’”); 

SEC v. Globus Group, Inc., 117 F. Supp. 2d 1345, 1348-49 (S.D. Fla. 2000) (stating that “federal courts 

do not merely rubber-stamp the SEC's requests for statutory injunctions but, rather, must exercise 

independent judgment to determine whether the SEC has made a ‘proper showing’”).  Similarly, unlike 

the court’s role in approving settlements that affect “only private interests,” “[t]he court has a larger role” 

when a settlement “resolves . . . any suits ‘affecting the public interest.’” Janus Films, Inc. v. Miller, 

801 F.2d 578, 582 (2d Cir. 1986) (emphasis added).   

B. To independently assess the terms of a proposed settlement, a court must have a 

complete and reliable record before it.  

 

To be able to fulfill its responsibility, a district court must have a record that clearly and credibly 

sets forth not only the facts in sufficient and reliable detail, but also an explanation of how the proposed 

settlement terms are justified in light of the allegations against the defendants.  See Detroit v. Grinnell 

Corp., 495 F.2d at 462-463 (A court must have “before it sufficient facts intelligently to approve the 

settlement offer.”).  In short, a court “is entitled to the [agency’s] reasoning and the facts supporting that 

reasoning.”  FTC v. Circa Direct LLC, No. 11-cv-2172, 2012 U.S. Dist. LEXIS 81878, 19-20 (D.N.J. 

June 13, 2012); cf. National Surety Co. v. Coriell, 289 U.S. 426, 436 (1933) (an “informed, independent 

judgment” is required of the court in receivership proceedings, especially when the proceeding is “not an 

adversary one”). 

Accordingly, when the parties fail to provide the court with an adequate record, the court has the 

authority and the duty to request additional information that explains or supports the proposed settlement.   
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United States v. N. Carolina, 180 F.3d at 581 ([T]he court “must take the necessary steps to ensure 

that it is able to reach an ‘informed, just and reasoned decision’”) (emphasis added).   

In reviewing settlements proposed by federal agencies, courts often request additional 

information.  See Status Conference, SEC v. Int’l Bus. Machines Corp., No. 11-cv-563 (D.D.C. Dec. 20, 

2012) (requesting data from the parties as to whether additional undertakings would in fact be too 

burdensome); FTC v. Onkyo U.S.A Corp., No. 95-cv-1378, 1995 U.S. Dist. LEXIS 21222 (D.D.C. Aug. 

21, 1995) (discussing the supplemental briefing requested of the parties to demonstrate the public interest 

in the settlement); see also FTC v. Standard Fin. Mgmt. Corp., 830 F.2d 404, 408-09 (1st Cir. 1987) 

(discussing the lower courts request for financial statements in determining whether to approve the 

proposed settlement and finding that “the court may well consider it appropriate—sometimes necessary—

to examine some or all of the documents contained in the administrative record”); FTC v. Circa Direct 

LLC, 2012 U.S. Dist. LEXIS 81878 (D.N.J. June 13, 2012) (requesting additional briefing from the 

agency); Letter from the Court to Plaintiff's Counsel, SEC v. Koss Corp., No. 11-cv-991 (E.D.Wis. 2012) 

(requesting from the SEC “a written factual predicate for why [the SEC] believes the Court should find 

that the proposed final judgments are fair, reasonable, adequate, and in the public interest” and 

specifically requesting information on how the disgorgement figure was calculated); Order on Oct. 27, 

2011, SEC v. Citigroup Global Markets Inc., 827 F. Supp. 2d 328 (S.D.N.Y. 2011) (No. 1:11-cv-07387) 

(requesting more information to ascertain whether the proposed settlement is fair, adequate, reasonable, 

and in the public interest); SEC v. Bear, Stearns & Co., 626 F. Supp. 2d 402, 405 (S.D.N.Y. 2009) 

(discussing questioning of parties about distribution of funds); United States v. Hooker Chems. & Plastics 

Corp., 540 F. Supp. 1067, 1071-72 (W.D.N.Y. 1982) (permitting multiple hearings, questioning of 

parties, and expert testimony by amici), aff'd, 749 F.2d 968 (2d Cir. 1984). 
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The absence of a sufficient record warrants rejection of the proposal.
9
  Indeed, a district court’s 

failure to base its decision on a complete record may warrant reversal of that decision on appeal: 

[I]t is essential that a reviewing court [on appeal] have some basis for distinguishing 

between [the district court’s] well-reasoned conclusions arrived at after a comprehensive 

consideration of all relevant factors, and mere boilerplate approval phrased in appropriate 

language but unsupported by evaluation of the facts or analysis of the law.  Thus, appellate 

courts have rejected approval of settlements where the trial court acted without sufficient 

facts concerning the claim.   

Newman v. Stein, 464 F.2d 689, 692 (2d Cir. 1972) (internal quotations omitted).   

III. The parties failed to provide a complete and reliable record and therefore the Court 

could not and did not fulfill its duty to conduct a meaningful independent review of 

the Proposed Settlement.   

    

                                                           
9
 The need to have an adequate record is important not only so that a court can fulfill its duty as the sole 

independent check on SEC settlements, but also so that the public is apprised of the nature of the 

misconduct at issue, its significance, and the appropriateness of the settlement as a means of punishing 

and deterring unlawful behavior.  See Order Denying Entry of Final Judgments, SEC v. Bridge Premium 

Fin., LLC, No. 1:12-cv-02131 (D. Colo. Jan. 17, 2013) (rejecting the settlement and objecting “to the 

language in the consents and the proposed final judgments whereby the defendants waive their rights to 

the entry of findings of fact and conclusions of law pursuant to FRCP 52 and their rights to appeal” since 

“[t]hese findings are important to inform the public and the appellate courts”); FTC v. Circa Direct LLC, 

2012 U.S. Dist. LEXIS 129090, 21-22 (D.N.J. Sept. 11, 2012) (“Condition[ing the court’s] approval of 

the Stipulated Order on the FTC taking certain steps to inform the public and allow it to assess the truth of 

the FTC’s claims.  In this way, though the FTC’s allegations will not be tried in a court of law, they will 

at least be put before the public for evaluation and discussion.”)  

 

The public’s right to know this information in the agency settlement context is analogous to the public’s 

presumptive, common law right of access to judicial records and serves the same purpose as that right—to 

“keep a watchful eye on the workings of public agencies,” Nixon v. Warner Communications, 435 U.S. 

589, 597-598 (1978), and to ensure “the integrity of judicial proceedings,” United States v. Hubbard, 650 

F.2d 293, 314-15 (D.C. Cir. 1980); see also FTC v. Standard Fin. Mgmt. Corp., 830 F.2d at 410 (finding 

that where the government is a party, “the public's right to know what the executive branch is about 

coalesces with the concomitant right of the citizenry to appraise the judicial branch”).  Indeed, this Court, 

in granting public access to documents relied on by the Court in approving an SEC settlement, found that 

the public’s interest in those documents was “overwhelming” since such access would “allow the public 

to evaluate the contents and see that the consent agreement process is legitimate and fair” and, would 

inform the public of the efficacy of the settlement in light of “the financial meltdown of 2008.”  SEC v. 

Am. Int'l Group, Inc., 854 F. Supp. 2d 75, 82 (D.D.C. 2012) (stating that “the public needs to know 

whether the obligations AIG undertook in the Consent Order were complied with, whether the SEC was 

carrying out its enforcement and monitoring responsibilities under the Consent Order, and what, if any, 

role the compliance—or noncompliance—with the Consent Order may have played in the devastating 

events of 2008.”). 
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In this case, the Court acted on the basis of an incomplete and inadequate record, and this fact 

warrants reconsideration and rejection of the Proposed Settlement.
10

  The record was materially deficient 

in two ways.  First, the record contained numerous omissions and ambiguities that by themselves would 

preclude an affirmative finding that the Proposed Settlement is fair, adequate, reasonable, and in the 

public interest.  Second, the parties offered nothing to the Court to explain the striking weaknesses in the 

Proposed Settlement and how, in light of those weaknesses, the Proposed Settlement could possibly be 

deemed fair, adequate, reasonable, and in the public interest.   

A. The record lacked basic information that would be essential before any court 

could find that the settlement met the applicable test. 

 

The parties failed to provide the Court with certain basic information essential to an 

understanding of what transpired in this case and the impact of those events.  The gaps in the record relate 

to key aspects of the Proposed Settlement, including an identification of the specific transactions at issue, 

the actual measure of Defendants’ ill-gotten gains, the amount of investor losses, the identity and role of 

the individuals involved in the fraud, and JP Morgan’s recidivist history—a point that bears heavily on 

the likelihood that a settlement imposing sanctions will deter future misconduct; whether there is a 

reasonable likelihood of future violations, which would warrant the imposition of injunctive relief; and 

whether a penalty amount is appropriate.    

The record also failed to indicate to the Court whether the Proposed Settlement would resolve 

Defendants’ potential liability in connection with all of their RMBS offerings, representing an estimated 

$74.04 billion in transactions issued in 2007 alone.  INSIDE MORTGAGE FINANCE PUBLICATIONS, THE 

2008 MORTGAGE MARKET STATISTICAL ANNUAL, VOL. II, at 16 (2008).
11

.  And it failed to indicate 

                                                           
10

 The complaint, consent of Defendants, and proposed final judgment representing 53 pages of text and 

the entire record in this case, pale in comparison just to the Complaint filed in another action against JP 

Morgan involving many of the same allegations, see Amended Complaint, FHFA v. JPMorgan Chase & 

Co., No. 11-cv-6188 (S.D.N.Y. June 13, 2012), which spans 321 detailed pages of text and has 427 pages 

of relevant facts appended thereto. 
11

 See JPMorgan Chase Reaches Settlement with SEC Regarding Bear Stearns and JPM Residential 

Mortgage-Backed Securities, BUSINESSWIRE, Nov. 19, 2012 (statement by JP Morgan that it is “unaware 
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whether the SEC would, as it normally does in such cases, waive the significant statutory disqualifications 

that normally arise from the imposition of injunctive relief on a Wall Street bank, representing a 

significant concession to defendants.
12

   

 1. The record failed to identify most of the transactions at issue or 

disclose the rights and duties that each of the entities in the 

transactions bore to each other and to investors. 

 

The SEC failed to name a single transaction involving the bulk settlement practices, making it 

impossible for investors and the public, let alone the Court, to know precisely which transactions were at 

issue. Compare Compl. at ¶  6 (naming the WMC4 transaction) with ¶46 (stating that the bulk settlement 

practices involved 156 RMBS trusts issued in 2005 through 2007).
13

  Thus, not only did the SEC deprive 

the Court and the public of any proper identification of the transactions, information that the SEC could 

have readily proffered, it also made it impossible for the Court or public to easily obtain this information 

from outside public sources. Cf. SEC, EDGAR Search Results for JPMAC 2006-WMC4, 

http://www.sec.gov/cgi-bin/browse-

edgar?action=getcompany&CIK=0001382975&owner=exclude&count=40&hidefilings=0  

(the SEC’s public filing website which, though an easy search by transaction name, reveals the relevant 

documents filed in connection with the WMC4 transaction). 

                                                                                                                                                                                           
of any active SEC investigations into JPMorgan's RMBS activities beyond those [it] are resolving today 

[with the Proposed Settlement]”). 
12

 For example, Securities Act Rules 262(a)(4), (d)(2), 17 C.F.R. § 230.262; 505(b)(2)(iii), 17 C.F.R. § 

230.505, bar an issuer from using Regulation A and Rule 505 of Regulation D if it has been temporarily 

or permanently enjoined within the past five years for violating the securities laws. The SEC, however, 

routinely grants waivers from these offering bars. Indeed, JP Morgan is a frequent beneficiary of this 

policy and consistently obtains these waivers. See, e.g., Letter from Gerald J. Laporte, Chief, Office of 

Small Business Policy, SEC, to Mr. Herbert F. Janick III (June 29, 2011), available at 

http://www.sec.gov/divisions/corpfin/cf-noaction/2012/jpmorgansecurities062911-505.pdf. 
13

 Although the SEC provided a limited breakdown of the transactions as they relate to their respective 

depositors, Compl. at ¶¶ 15-17, it failed to provide meaningful information that would enable the Court 

and the public to be able to identify the transactions in the bulk settlement practices.  Cf. Amended 

Complaint, FHFA v. JPMorgan Chase & Co., No. 11-cv-6188 (S.D.N.Y. June 13, 2012) (clearly listing 

the transactions). 
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 In addition, the record failed to disclose the rights and duties that the numerous entities involved 

in the transactions owed to each other and to the trusts and investors.  This is critical information because, 

without it, it is impossible to ascertain the duties that were breached, the level of culpability involved, and 

whether the fraud was the product of negligence or intentional misconduct.   

2. The record failed to elucidate the amount of all ill-gotten gains 

received by the Defendants. 

 
The calculation of a defendant’s unjust enrichment is crucial in an SEC enforcement action.  Not 

only does such a calculation inform the disgorgement amount which will be returned to the victims of the 

scheme, but it also ensures that violators are appropriately deprived of their ill-gotten gains, thus deterring 

future misconduct. SEC v. Fischbach Corp., 133 F.3d 170, 175-76 (2d Cir. 1997); see also SEC v. First 

City Fin. Corp., 890 F.2d 1215, 1230 (D.C. Cir. 1989) (“Disgorgement is an equitable remedy designed 

to deprive a wrongdoer of his unjust enrichment and to deter others from violating the securities laws.”).  

Moreover, the calculation of gross pecuniary gain is one measure of the penalty amount provided for in 

the securities laws.  See discussion infra. 

In this case, the disclosure to the Court of gains appears to have been materially incomplete.  

According to the complaint, the SEC sought to recover as disgorgement the “ill-gotten gains from the 

bulk settlement practices” and, with respect to the WMC4 transaction, “the amount of underwriting fees” 

as well as the “losses avoided on the mortgage loans included as collateral . . .  that, as of the cut-off date 

for the transaction, were or had been delinquent by thirty or more days but that were not disclosed as 

delinquent.”  Compl. at Prayer for Relief.  Although inexplicably not in the complaint, the Consent states 

that this disgorgement totals $137,800,000, plus prejudgment interest of $24,265,536, for the bulk 

settlement practice and $39,900,000, plus prejudgment interest of $10,600,000, for the WMC4 

transaction. Consent at 2.   

However, the SEC failed to disclose and seek disgorgement of all the direct and indirect 

remuneration received by JP Morgan.  From the limited information that was provided, Defendants’ total 
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unjust enrichment appears to be far in excess of the $137.8 million attributable to bulk settlement 

practices and the $39.9 million attributable to the WMC4 transaction.   

With respect to the bulk settlement practices, there appear to be at least three sources of income to 

Bear Stearns, and its successor-in-interest JP Morgan: the amount that Bear Stearns failed to transfer to 

the trusts and actually stole, it appears, as compensation; the amount of losses Bear Stearns avoided by 

inappropriately changing its practices to minimize occasions when it found breaches of representations 

and warranties obligating it to repurchase loans; and the amount that the defrauded investors overpaid for 

the overvalued securities.  But as to these sources of income, the SEC either failed entirely to 

acknowledge the benefits, or failed to quantify them in dollar terms, thus depriving the Court of 

information necessary to evaluate the appropriate disgorgement amount.      

In failing to disclose the aggregate amount Bear Stearns wrongfully failed to transfer to the trusts, 

the SEC made the general statement that “the practice on a platform level generated tens of millions of 

dollars, which was not passed on to investors.” Compl. at ¶58.  Beyond that vague assertion, the SEC 

appears to have intentionally and very carefully omitted any data which would enable the Court (or the 

public) to assess the true magnitude of the gains from just this one part of the transactions.  Thus, the SEC 

claimed that the “face amounts” of the settlements totaled “approximately $303 million,” Compl. at ¶ 46, 

but it did not disclose or specify how much of this was wrongfully withheld from investors.  See also 

Compl. at ¶ ¶ 37-45, 50 (The settlement proceeds received by Bear Stearns prior to 2007 were recorded as 

income to Bear Stearns. Afterward the proceeds were subject to a “Settlement Waterfall,” however, it 

appears that the proceeds still were not passed on to the investors.).   

Similarly, the SEC, in a subtitle of the Complaint, alleged that “Bear [Stearns] [a]voided 

[s]ignificant [l]osses [b]ecause of [h]ow [i]t [a]nalyzed [i]ts [b]reaches [o]n [b]ulk [s]ettlement [l]oans.” 

Compl. at p. 16 (emphasis added).  According to the SEC, whenever there was a breach between the loan 

originator and the Bear Sponsor, Bear Stearns would determine whether it had independently breached a 

duty to the trusts, which would warrant the repurchase of the loans. Compl. at ¶  37.  As a result of a 
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change in how Bear Stearns analyzed the breaches, Bear Stearns went from repurchasing loans in “nearly 

100%” of originator breaches to repurchasing loans in only 12.7% of cases. Compl. at ¶¶ 40-45.   

As more fully explained only outside the record, Bear Stearns did this because “[i]f [it] had to 

buy the loan back from the trust, [it] would have to pay 100 cents on the dollar, or something close to 

that, which was more than they had received in settlement,” “[a]nd the difference would have been a loss 

to the firm.”  Robert Khuzami, Director of the SEC’s Division of Enforcement, Remarks During News 

Conference Call About Enforcement Actions Against J.P. Morgan and Credit Suisse (Nov. 16, 2012), 

available at http://www.sec.gov/news/speech/2012/spch111612rk.htm. “By keeping the settlement 

proceeds and not repurchasing the loan from the trust, the firm unfairly profited.” Id. (emphasis 

added).  Despite this noteworthy source of revenue enjoyed by JP Morgan as successor-in-interest to Bear 

Stearns from the bulk settlement practice, the SEC failed to adequately disclose it to the Court or assign it 

any dollar value, and it apparently failed to seek recovery of that amount in disgorgement. 

Nor did the agency mention, let alone estimate, how much Bear Stearns profited from the 

overpricing of the securities.  As previously discussed, investors in the Bear Stearns trusts were deprived 

of their right to the proceeds, which Bear Stearns kept to itself.  Moreover, their investments were 

continuously being devalued by virtue of the worthless loans being left in the trusts.  By not knowing of 

these practices, Compl. at ¶¶ 48-49, the investors almost certainly overpaid Bear Stearns for their 

securities, which amounted to a profit to Bear Stearns, subject to disgorgement. See also Compl. at ¶ 50 

(“The bulk settlement practice was inconsistent with fundamental principles underlying RMBS 

transactions—that it was in the interest of all parties that the loans perform well.”).  There is nothing to 

suggest that the SEC sought disgorgement of this profit either.  

Equally (and, again, intentionally) vague were the SEC’s estimates and discussion of profits in 

the WMC4 transaction.  According to the Complaint, JP Morgan sold “most of the tranches of securities 

to investors and received approximately $1.8 billion from those sales,” “approximately $2,780,516” of 

which it “allocated itself as an underwriting fee.” Compl. at ¶ 88.  The Consent (again, not the Complaint) 
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reveals that this $2.78 million underwriting fee comprised part of the $39.9 million in profits sought by 

the SEC, Consent at 2, with evidently, the remainder amounting to the “losses avoided on the mortgage 

loans included as collateral . . .  that, as of the cut-off date for the transaction, were or had been delinquent 

by thirty or more days but that were not disclosed as delinquent.”  Compl. at Prayer for Relief.   

In addition to what can at best be described as this lack of clarity as to these two sources of profit 

in the WMC4 transaction, there is also, as with the bulk settlement practice, an omission of any estimate 

or disclosure of the profits gained as a result of defrauded investors overpaying for the securities.  At the 

time JP Morgan made the false disclosures to investors in the WMC4 transaction, “they had information” 

that there were 15,600% more delinquencies than represented.  This egregious misrepresentation would 

have clearly impacted the investors’ willingness to purchase the securities and, correspondingly the price 

of those securities.  Although the SEC made no attempt to monetize the amount these securities were 

overvalued—representing a gain reaped by Defendants—it is likely significant since the “undisclosed 

delinquent loans that remained as collateral for the transaction have had or are projected to have total 

losses of at least $37 million.” Compl. at ¶ 8 (emphasis added). 

Obviously, a court cannot find that a settlement is fair, adequate, reasonable, and in the public 

interest if the parties fail to disclose to the court such basic information as the amount of total revenue the 

fraud generated as well as the gross profit the offending party made on the fraudulent deal.
14

 See Letter 

from the Court to Plaintiff's Counsel 3, SEC v. Koss Corp., No. 11-cv-991 (E.D.Wis. 2012) (noting that 

“without any factual predicate for how those disgorgement terms were determined and what more, if 

anything, could have been subject to disgorgement, the Court cannot assess their fairness and the extent to 

                                                           
14

 There can be no genuine doubt that this information was very carefully tracked by Defendants’ and 

their officers, executives, and employees (if for no other reason than for their presumptively substantial 

compensation).  But even if it was not, an inability to be precise does not relieve the parties of the duty to 

disclose this information to the court, with whatever caveats, assumptions, estimates, or ranges that they 

might claim are necessary, although such claims should be scrutinized to ensure that the nondisclosure of 

such material information has a valid basis. 
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which they serve the purpose of disgorgement which is to deprive the violator of unjust enrichment and 

thereby further the deterrence objectives of the securities laws.”).       

3. The record did not fully disclose the amount of investor losses. 

Third, the SEC’s submissions to the Court lacked detail and reliability regarding total, direct, and 

indirect investor losses. The complaint states that that “[i]nvestors in the WMC4 transaction have suffered 

significant losses.” Compl. at ¶58.  However, it makes no attempt to satisfactorily estimate the amount of 

those losses.  Rather, the SEC states that “certain of the loans” that were not disclosed as delinquent to 

investors at the time of purchase were repurchased and that those that were not repurchased “have actual 

and projected losses. . . totaling at least $37 million.” Compl. at ¶58 (emphasis added).  With respect to 

the bulk settlement practices, the SEC merely alleged that “the practice on a platform level generated tens 

of millions of dollars, which was not passed on to investors.” Compl. at ¶58 

None of these allegations actually disclose the amount of the losses that the victims sustained. 

Taken together, these brief statements by the SEC fail to provide the detail and reliability necessary for 

the Court to evaluate the Proposed Settlement.  In light of this, it is difficult to see how such a settlement 

could possibly be fair, adequate, reasonable, and in the public interest, even if all the other terms were 

assumed to satisfy the legal standard (which they do not here).   

4. The record included no information regarding JP Morgan’s 

recidivist history. 

 

Fourth, with respect to JP Morgan’s recidivist history, the SEC failed to mention that the 

corporation (or its affiliates) had been similarly sanctioned for the same negligence violations five times 

since 2006.  In each of these cases, Defendants were ordered to stop violating the same negligence statute 

at issue here.  SEC v. J.P. Morgan Sec., LLC, No. 11-cv-4206 (S.D.N.Y. 2011); In the matter of J.P. 

Morgan Securities Inc., SEC Admin. Proceeding File No. 3-13673 (Nov. 4, 2009); In the matter of 

JPMorgan Chase & Co., SEC Admin. Proceeding File No. 3-13000 (March 27, 2008); In the matter of 
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Bear, Stearns & Co. Inc., SEC Admin. Proceedings File No. 3-12310 (May 31, 2006); In the matter of 

Bear, Stearns & Co. Inc., SEC Admin. Proceedings File No. 3-12238 (March 16, 2006).   

Additionally, Defendants’ have recently violated a host of other securities law provisions,
15

 and 

have been the subject of many suits related to their conduct during the financial crisis.
16

 Thus, JP 

Morgan’s recidivism shows clearly that prior enforcement actions and penalties have failed to deter the 

bank from violating the securities laws.  This recidivism should have been disclosed to the Court, yet it 

was not. 

After all, if Defendants have been sanctioned repeatedly, but those sanctions appear to have had 

little if any effect on their behavior, how can yet similar “sanctions” in this Proposed Settlement” be fair, 

adequate, reasonable and in the public interest? 

5. The record failed to indicate whether the Proposed Settlement would 

resolve JP Morgan’s potential liability for all of its past RMBS 

offerings.  

 

In another significant omission, the record failed to indicate to the Court whether the Proposed 

Settlement would resolve JP Morgan’s potential liability in connection with all of Bear Stearns’s and JP 

Morgan’s RMBS offerings, representing an estimated $74.04 billion in transactions issued in 2007 alone.  

INSIDE MORTGAGE FINANCE PUBLICATIONS, THE 2008 MORTGAGE MARKET STATISTICAL ANNUAL, 

VOL. II, at 16 (2008).  Whether the sanctions imposed in a settlement are appropriate obviously hinges in 

part on the sheer number of illegal acts the settlement resolves.  It is one thing if only the specific 

schemes set forth in the complaint are addressed in the settlement, but it is quite another if—through an 

explicit or implicit undisclosed agreement or understanding—the settlement resolves an entire universe of 

                                                           

15
 See, e.g., SEC v. Bear, Stearns & Co. Inc., No. 03-cv-2937 (S.D.N.Y. 2010); In the matter of J.P. 

Morgan Securities Inc., SEC Admin. Proceeding File No. 3-11828 (Feb. 14, 2005).  
16

 See, e.g, FDIC v. Chase Mortgage Fin. Corp., No. 12-cv-6166 (S.D.N.Y. Aug. 10, 2012); People v. 

J.P. Morgan Securities LLC, No. 451556/2012 (N.Y. Sup. Ct. Oct. 1, 2012); Assured Guar. Corp., v. 

EMC Mortgage Corp., No. 10-cv-5367(S.D.N.Y. 2011) (dismissed for lack of subject matter 

jurisdiction).  Indeed, the FHFA, in a much more detailed complaint, has alleged violations for the same 

conduct at issue here. Amended Complaint, FHFA v. JPMorgan Chase & Co., No. 11-cv- 6188 (S.D.N.Y. 

June 13, 2011).  
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billions of dollars in additional potentially fraudulent illegal investment offerings.  That information 

should have been clearly provided to the Court.
17

   

6. The record failed to indicate whether JP Morgan would in fact be 

granted a waiver from the collateral consequences of the settlement. 

 

In another respect, the record was not only incomplete, but arguably disingenuous:  The consent 

signed by JP Morgan contained a standard acknowledgement that collateral consequences might flow 

from the injunctive relief imposed in the Order.  See Consent at ¶ 12.  However, at the very time the 

parties presented the Proposed Settlement to the Court, the SEC had already received two letters from JP 

Morgan requesting waivers for some of those collateral consequences.
18

    Thus, the SEC was clearly 

considering granting that request as of the date it filed the Proposed Settlement and the consent 

referencing collateral consequences with the Court.  And in fact, the SEC did issue the requested waiver a 

mere two days after the settlement was approved.  Id.   Thus, contrary to the suggestion in the consent, 

this appears to have been a “done deal” and, as such, an undisclosed part of the settlement benefiting JP 

Morgan. 

The parties should at least have informed the Court that the waiver requests were pending, and 

further, that they would likely be granted.       

                                                           
17

 At least one media report suggests that the SEC is wrapping up all its investigations and actions against 

JPMorgan as a result of this one Proposed Settlement.  See JPMorgan Chase Reaches Settlement with 

SEC Regarding Bear Stearns and JPM Residential Mortgage-Backed Securities, BUSINESSWIRE, Nov. 

19, 2012 (statement by JP Morgan that it is “unaware of any active SEC investigations into JPMorgan's 

RMBS activities beyond those [it] are resolving today [with the Proposed Settlement]”).  Although the 

real significance of this statement is unclear, the Court needs a clear and forthright answer to the question 

to properly evaluate the Proposed Settlement: Has the SEC concluded its other investigations into JP 

Morgan’s potential liability for its billions of dollars in prior RMBS offerings in connection with the 

financial crisis or not? 
18

 See Order Under Rule 602(e) of the Securities Act of 1933 Granting a Waiver of the Rule 602(b)(4) & 

602(c)(2) Disqualification Provisions, In the matter of J.P. Morgan Securities LLC, Securities Act 

Release No. 9380 (Jan. 9, 2013), available at http://www.sec.gov/rules/other/2013/33-9380.pdf; Order 

Under Section 27A(b) of the Securities Act of 1933 and Section 21E(b) of the Securities Exchange Act of 

1934, Granting Waivers of the Disqualification Provisions of Section 27A(b)(1)(A)(ii) of the Securities 

Act of 1933 and Section 21E(b)(1)(A)(ii) of the Securities Exchange Act of 1934 as to JPMorgan Chase 

& Co. and its Affiliates, In the matter of JPMorgan Chase & Co., Securities Act Release No. 9381, 

Exchange Act Release No. 68610 (Jan. 9, 2013), available at http://www.sec.gov/rules/other/2013/33-

9381.pdf. 
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7. The record failed to identify the individuals responsible for the 

alleged fraud. 

 

Another key nondisclosure in the Proposed Settlement is the omission of any of the identities of 

the individuals responsible for the alleged fraud, and their respective roles.  The complaint vaguely 

mentions various unnamed individuals who clearly had a role in the transactions and knew about their 

fraudulent construct.  For example, in the bulk settlement scheme, the SEC alleged that the “practice 

came to the Global Head [of Mortgage and Asset Backed Securities at Bear Brokerage’s] attention, who 

sought more information,” and “[d]eliberations about how to deal with the bulk settlements involving 

counsel and Bear Stearns executives continued for many months.” Compl. at ¶¶ 36-40.  Also, the 

individuals at Bear Stearns had a central role at each stage of the bulk settlement scheme: “employees of 

Bear Brokerage” acted as underwriter, selling interests in the trusts to investors, and also “acted on behalf 

of the depositors” in the transaction. Compl. at ¶ 13. “These same individuals at Bear Brokerage directly 

supervised and controlled the activities of the sponsor and its employees.” Id.; see also Compl. at ¶ 43 

(mentioning the role of the head of the Sponsor’s Quality Control Department).  

The same vague references to individuals are also present in the SEC’s description of the WMC4 

transaction.  The SEC mentions the roles of “a JP Morgan investment banker working on the WMC4 

transaction,” “a more senior JP Morgan investment banker,” “JP Morgan traders,” “personnel responsible 

for completing the transaction,” and “counsel” in the delinquency determination in the WMC4 

transaction. Compl. at ¶¶ 72-74, 86.  However, none of these individuals are disclosed, charged, or held 

accountable in any way for their knowledge of, participation in, or illegal conduct related to the schemes 

being settled.  Cf. Amended Complaint 43-44, 53-56, 59-62 , FHFA v. JPMorgan Chase & Co., No. 11-

cv- 6188 (S.D.N.Y. June 13, 2012) (listing signatories of the documents filed with the SEC in some of 

these same transactions and explaining their respective roles). 

The record also fails to disclose any information regarding the involvement or knowledge of 

senior management. Cf. In the matter of J.P. Morgan Securities Inc., SEC Admin. Proceeding File No. 3-
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13673 (Nov. 4, 2009) (identifying two former managing directors in the deal who were also charged by 

the SEC in a separate case).  It is simply not credible that the schemes were carried out without the 

knowledge, approval, and active participation of senior level executives. Yet, the SEC did not identify or 

charge a single individual, and according to the SEC Director of Enforcement, the agency “doesn’t expect 

to bring claims against individuals in either case,” but “that might change if the investigators uncover new 

evidence.”
19

 Dawn Kopecki, Tom Schoenberg & Donal Griffin, JPMorgan, Credit Suisse Settle SEC 

Mortgage Inquiries, BLOOMBERG, Nov. 17, 2012, available at http://www.bloomberg.com/news/2012-

11-16/jpmorgan-settles-with-sec-over-mortgage-backed-securities.html.   

By not “adequately accounting for why, in contravention of its own policy, it did not pursue 

charges against [the individuals] who allegedly were responsible for the false and misleading . . . 

statements,” the Proposed Settlement was presumptively unreasonable.  SEC v. Bank of Am. Corp., 653 F. 

Supp. 2d 507, 510-11 (S.D.N.Y. 2009) (internal citations omitted).  Moreover, information on the 

individuals involved in the transactions is crucial to assessing the terms of the settlement since it relates to 

the nature of Defendants’ fraud and the complicity in the violation throughout the corporation, two factors 

the SEC’s written policy states are relevant to the penalty calculation.  Statement of the SEC Concerning 

Financial Penalties, SEC Rel. No. 2006-4 (Jan. 4, 2006)  

Further, this information influences the proper disgorgement figure. Because no individual is 

identified and charged, the SEC failed to provide the Court with a proper accounting of the benefits, 

which necessarily must include the bonuses and compensation presumably paid to numerous other 

individuals, including supervisors and executives, as a result of the deals.  This information should have 

been readily available to the parties and therefore easily provided to the Court.   

As is customary in the financial services industry, individual compensation is well-documented 

and specifically detailed. To enable the Court to determine whether the disgorgement and penalty 
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 Of course, this will not and cannot happen if, as discussed above, an undisclosed part of the settlement 

is that the SEC has concluded its investigations and/or does not have the intent to bring other actions 

related to the Defendants’ conduct in connection with the financial crisis.   
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provisions and hence the entire Proposed Settlement met the applicable standard, the SEC should have 

provided the Court with information regarding these topics. Without disclosure of these issues, and those 

described above, the Court did not have an adequate basis for finding that the Proposed Settlement was 

fair, adequate, reasonable, and in the public interest. 

Thus, even if the disgorgement claimed as to the entities was full, all the individuals involved still 

got to keep their millions if not tens of millions in bonuses and other compensation.  Making matters 

worse, the entity, here JP Morgan, typically gets “credit” for paying those bonuses and compensation to 

those individuals from its disgorgement amount which is often net of “costs.”  As set forth above, none of 

this was disclosed to the Court, preventing a determination that the Proposed Settlement was fair, 

adequate, reasonable, and in the public interest.  

8. The record failed to provide the Court with factual information in a 

reliable or credible form.  

 

Even the materially incomplete record that the parties did provide was not in a sufficiently 

reliable and credible form to enable the Court to properly evaluate the Proposed Settlement.  There are a 

variety of methods that the parties could have used to provide the court with a proper basis for its 

evaluation.   

For example, in SEC v. Bank of America Corp., the SEC provided the court with an extensive 

supplement to the record, which was uncontested by the defendant. No. 09-cv-6829, 2010 U.S. Dist. 

LEXIS 15460, 3-4 (S.D.N.Y. Feb. 22, 2010) (referring to the “S.E.C.'s presentation to this Court of a 35-

page Statement of Facts and a 13-page Supplemental Statement of Facts, the accuracy of which is not 

contested here by the Bank”).  Here, the agency could have submitted a similar, factually reliable 

document involving allegations that were acknowledged, or at the very least uncontested by Defendants, 

but it did not. See Consent of Defendant Goldman Sachs & Co. ¶ 3, SEC v. Goldman Sachs & Co., No. 

10-cv-3229 (S.D.N.Y. 2010) (“Goldman acknowledges that the marketing materials for the . . . 

transaction contained incomplete information”); see also Order Denying Entry of Final Judgments, SEC 
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v. Bridge Premium Fin., LLC, No. 1:12-cv-02131 (D. Colo. Jan. 17, 2013) (“refus[ing] to approve 

penalties against a defendant who remains defiantly mute as to the veracity of the allegations against 

him.”).   

In addition, the SEC could have filed a verified complaint or an affidavit. As is the case under 

Federal Rule of Civil Procedure 65(b), a verified complaint or an affidavit can supply a heightened degree 

of reliability when necessary to justify a court’s issuance of injunctive relief.  Similarly, the SEC and JP 

Morgan could have developed a set of stipulations or even a statement of undisputed material facts of the 

type used to support summary judgment motions under Federal Rule of Civil Procedure 56.  Any of these 

methods would have assured the Court that the award of injunctive relief at least had a stronger and more 

credible factual basis than mere allegations. 

Alternatively or in addition, to enhance and supplement the record for the court, the SEC could 

have issued a formal report of investigation of the type permitted under Section 21(a) of the Securities 

Exchange Act of 1934. 15 U.S.C. § 78u(a). That provision authorizes the Commission to investigate 

violations of the federal securities laws and, in its discretion, to “publish information concerning any such 

violations.”  The information that the SEC often sets forth in such reports includes investigatory findings 

based on admissions from the subjects of an investigation.  See The Commission's Practice Relating to 

Reports of Investigations and Statements Submitted to the Commission Pursuant to Section 21(a), 

Exchange Act Release No. 15,664, [1979 Transfer Binder] Fed. Sec. L. Rep. (CCH) P82,014 (Mar. 21, 

1979). They therefore carry an additional measure of credibility or reliability with few, if any, collateral 

consequences, which too often overly concern the parties to SEC settlements. 

When parties ask a federal district court to approve a proposed settlement and to invoke the 

court’s equity power, they have a duty to provide the court with a record comprised of more than vague 

allegations in a complaint, which are neither admitted nor denied. They could have done so through the 

alternatives to admissions or adjudicated facts described above, or through other steps that would have 

achieved the same result, such as providing the court with some of the underlying evidence from the case 
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file.  Their failure to do any of this and to submit the Proposed Settlement with nothing more than bare 

allegations deprived the Court of a basis for concluding that the settlement was fair, adequate, reasonable, 

and in the public interest.
20

  

B.   The record was also devoid of any explanation for the imposition of such 

weak sanctions in light of the seriousness of the violations alleged and other 

relevant factors. 

 

The record also failed to provide any explanation for the striking weaknesses in the Proposed 

Settlement.  Neither party filed any type of motion, memorandum, or other document actually setting 

forth the applicable test and explaining how the terms of settlement, in light of the allegations, were fair, 

adequate, reasonable, and in the public interest.  Presented with little more than a skeletal complaint with 

numerous material omissions, the Court was left to guess at how the settlement terms could be deemed to 

satisfy the four-part test.  The unexplained weaknesses in the Proposed Settlement were significant and 

wide-ranging, as the following analysis demonstrates. 

1.  The record failed to explain or justify the decision to plead 

negligence given the intentional nature of the alleged violations. 

 

One of the most striking aspects of the record is its utter failure to explain or even address the 

discrepancy between the serious nature of the misconduct depicted in the complaint—constituting 

egregious and intentional fraud—and the decision to charge only negligent misrepresentation under the 

securities laws.    

a.   The bulk settlement practice involved conversion as well as 

fraud. 

 

The bulk settlement practice, as alleged by the SEC, was a deliberate attempt by the sponsor, 

depositors, and underwriter, all subsidiaries of Bear Stearns, now merged with JP Morgan, Compl. at ¶¶ 

13-17, to defraud investors of funds they had a right to receive and to dupe them into overpaying for 

potentially worthless securities.  According to the SEC, the sponsor in the transaction received, through 
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 Importantly, even if the Court were to conclude that these suggested forms of more reliable presentation 

were not necessary, the record would still be materially deficient as set forth above and the relief 

requested should be granted.  
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Mortgage Loan Purchase Agreements (“MLPAs”),
21

 “various representations and warranties from the 

originators relating to the loans,” and “[t]he originators were required to repurchase loans that breached 

such representations.” Compl. at ¶ 23.  This protection was then passed down to the depositors “through a 

second MLPA,” which specifically “conveyed all of [the sponsor’s] right, title and interest in the pool of 

loans.” Compl. at ¶ 24.  Through Pooling and Servicing Agreements (“PSAs”) between the depositors and 

the RMBS trusts, the depositor then “assigned ‘all of its right, title and interest’ in the loans, as well as 

‘all proceeds from the loans, to the trust[s],” and also assigned all its rights under the MPLA with the 

sponsor.  Compl. at ¶ 25.   

The interests in the trusts were then sold by the underwriter to investors using registration 

statements, prospectus supplements, and the PSAs. Compl. at ¶¶ 29, 30.  These documents “represented 

that the sponsor and depositor would or had transferred all ‘right, title and interest’ in the loans, as well as 

all ‘proceeds’ from the loans.” Compl. at ¶ 52.
22

  Therefore, when the loans breached the terms of the 

agreement between the originators and the sponsor, the investors were apparently given the right to have 

these loans repurchased from the trusts at full value, and any funds from the originators to compensate 

for the breach should have been dispersed to the trusts.   

However, in direct contradiction to their stated interests in the loans, investors “did not receive 

disbursement of collected proceeds” from the bulk settlements between the originators and sponsor. 
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 Though the SEC relies heavily on the statements made in several documents in both the bulk settlement 

practices and the WMC4 transaction, it did not provide the Court with the documents themselves. Cf. 

SEC’s Memo in Response to Questions Posed by the Court Regarding Proposed Settlement, SEC v. Koss 

Corp., No. 11-cv-991 (E.D.Wis. 2012) (memo filed Jan. 24, 2012) (attaching as exhibits documents filed 

with the SEC that contained the false statements at issue and that contained the amount of bonuses the 

individual in the transaction received).  This is an important nondisclosure because it prevented the Court 

from independently evaluating the precise statements at issue and assessing the nature and gravity of the 

alleged misrepresentations and omissions. 
22

 The SEC mentions that the MPLA between the sponsor and depositor “generally” contained “fewer” 

representations and warranties than those the sponsor had received from the originators.  Compl. at ¶ 24; 

see also Compl. at ¶¶ 32 and 40-44.   Regardless of the representations between these subsidiaries of Bear 

Stearns, each apparently passed on its “right, title and interest” in the loans originally transferred from the 

originators.  Thus, the right to have the loans repurchased by originators in the event of a breach ran to the 

trusts, and in turn, to the investors in the trusts.   The proceeds from the repurchase, as part of the 

“proceeds” or “interest” in the trust, also belonged to investors. 
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Compl. at ¶ 50.  Rather, Bear Stearns, through the sponsor, siphoned off the funds from the settlements as 

compensation.  Compl. at ¶ 37-45.  Bear Stearns compounded this pattern of converting investor funds by 

deliberately concealing this course of conduct:  Investors were completely unaware of the so-called bulk 

settlement practice and of the fact “that Bear [Stearns] had received and kept funds from loan 

originators.”  Compl. at ¶ 48; see also id. at ¶ 51 (The offering documents “did not disclose that Bear 

[Stearns] might exercise these rights [against originators] and keep or set aside the proceeds therefrom, 

without repurchasing the loans.”). 

Moreover, after the sponsor negotiated and received the settlements, Bear Stearns continued to 

have an obligation to the trusts, at least under the Sponsor MPLA, “to remove the loans from the trust[s]” 

in the event of a “breach of representation or warranty.” Compl. at ¶ 32; see also  id. at ¶ 34 (“The 

settlements did not release Bear [Stearns] from any of its obligations to the trusts.”). Yet, Bear Stearns 

“left most of the trust-owned bulk settlement loans [i.e, those that were defaulting] in the trusts, and at no 

time notified the trusts of the settlements it had negotiated based on their loans.” Compl. at ¶ 35.  As more 

fully explained by the SEC’s Director of Enforcement, in his public remarks—but, again, nowhere in the 

documents before the court, Bear Stearns  

did not want to repurchase the loan from the trust because the settlements . . . were for 

less than the full price of the loan.  If they had to buy the loan back from the trust, they 

would have to pay 100 cents on the dollar, or something close to that, which was more 

than they had received in settlement.  And the difference would have been a loss to the 

firm.  By keeping the settlement proceeds and not repurchasing the loan from the trust, 

the firm unfairly profited. 

 

Robert Khuzami, Director of the SEC’s Division of Enforcement, Remarks During News Conference Call 

About Enforcement Actions Against J.P. Morgan and Credit Suisse (Nov. 16, 2012). 

According to the SEC, Bear Stearns settled approximately 6,535 of the loans in the trusts as 

repurchase claims, but Bear Stearns only repurchased approximately 880 of these loans from the relevant 

trusts, slightly more than 10% of those that they were clearly legally obligated to repurchase, pocketing 

the many millions that they should have paid to the trusts.  Compl. at ¶ 47.  Therefore, not only were the 
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investors in the trusts deprived of their right to settlement proceeds, which Bear Stearns kept to itself, but 

they also suffered additional harm as their investments were continuously being devalued by virtue of the 

worthless loans being left in the trusts–when they should each have been repurchased at 100 cents on the 

dollar.   

Ultimately, “[t]hese bulk settlements involved loans within 156 RMBS trusts issued in 2005 

through 2007,” and the “face amounts” of the settlements totaled “approximately $303 million.”  Compl. 

at ¶ 46.  In failing to disclose the bulk settlement practices to investors in violation of the securities laws 

and regulations, Compl. at ¶ 54-56, Bear Stearns defrauded investors into buying worthless securities and 

failed to distribute funds to investors, “generat[ing] tens of millions of dollars” for itself to which the 

investors were entitled.   Id. at ¶ 58 (emphasis added).  

Judging solely from the allegations in the Complaint, this scheme was knowing and intentional.  

For example, the SEC alleged that: 

 All of the Bear Stearns entities “were themselves conducting the bulk settlement 

practice, knew about the income being generated, and knew that investors cared about 

this issue but did not know about the practice.” Compl. at ¶ 60; 

 “Bear [Stearns] affirmatively misstated . . . the required disclosures.” Compl. at ¶ 54; 

 “[W]hen answering questions about [early payment defaults] posed by certain 

investors,” Bear Stearns “fail[ed] to disclose the bulk settlement practice,” Compl. at ¶ 

57;   

 “Sometime in early 2006, the bulk settlement practice came to the Global Head [of 

Mortgage and Asset Backed Securities at Bear Brokerage’s] attention, who sought more 

information.” Compl. at ¶ 36; and 

  “Deliberations about how to deal with the bulk settlements involving counsel and Bear 

[Stearns] executives continued for many months through the end of 2006 and into early 

2007,” until they approved the bulk settlement practice. Compl. at ¶ 37. 
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Despite the apparent conversion or theft of funds by Bear Stearns through the bulk settlement 

practice, and despite the clearly intentional nature of the fraud and its concealment by Bear Stearns, the 

SEC nevertheless chose to allege only negligent misrepresentation under the Securities Act and only 

against the entities, not individuals.  Compl. at ¶ 60, 96, 97.  The SEC completely failed to explain this 

discrepancy between the egregious and fraudulent nature of the conduct and the modest violations of laws 

alleged and mere negligence-based sanctions imposed.  This is a critical and inexcusable defect in the 

Proposed Settlement which alone supports a finding that it is not fair, adequate, reasonable, or in the 

public interest.  

b.   The WMC4 transaction was also the result of intentional 

fraud. 

 

The WMC4 transaction was a $1.8 billion deal, structured at the beginning of the housing crisis, 

in which JP Morgan itself (not as successor-in-interest to Bear Stearns) deliberately mislead investors as 

to the value of their investments in RMBS.  As a result of the “materially false and misleading statements 

concerning the amount of, and extent to which the loans were and had been delinquent,” Compl. at ¶ 6, JP 

Morgan was able to sell the securities in the WMC4 transaction at inflated prices to investors.   

Specifically, given that investors were buying a package of residential mortgage backed 

securities, delinquency rates and length of delinquency on those securities were some of the most 

important information—if not the most important information— to a prospective investor and to the 

pricing of the securities.  JP Morgan, in the prospectus supplement given to investors, “represented that . . 

. 4, of the loans were the only loans that had had instance of delinquency,” and that these loans were only 

30-59 days delinquent. Compl. at ¶¶ 7, 84 (emphasis added).  In fact, at the time JP Morgan made that 

statement, “they had information that” those 4 loans were really 60-89 days delinquent and an additional 

623, with a balance of $135.4 million, were 30-59 days delinquent. Compl. at ¶ 8, 91.    

The additional 623 loans amount to a delinquency rate that is 15,600% greater than 

represented, a misstatement that would have clearly impacted the investors’ willingness to purchase the 
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securities and the price they would be willing to pay for those securities.  See Compl. at ¶ 63 (stating—in 

as understated a way as is possible—that this delinquency information “is important information to 

investors because it helps enable them to assess the likelihood that borrowers will be able to repay their 

mortgage loans and, as a result, whether investors will suffer losses on, or will recover and profit from, 

their investments.”).  

As is apparent from the complaint, JP Morgan knew that the information omitting the 623 

delinquencies from November was false and yet it deliberately chose to provide it to investors. For 

example, the complaint details a series of exchanges between JP Morgan employees, occurring before the 

preliminary prospectus supplement and the prospectus supplement were finalized, about whether the 

November delinquencies should be included and how to properly calculate the delinquency rate.  As 

alleged in the Complaint: 

 On December 13, 2006 “JP Morgan personnel” calculated a total of 781 loans that were 

delinquent as of December 11, and a “JP Morgan investment banker” raised questions as 

to whether to include the November delinquencies under their stated OTS method of 

calculation. The investment banker’s questioning led to JP Morgan personnel contacting 

counsel and determining to delay finalization of the preliminary prospectus supplement.  

Compl. at ¶¶  71-73. 

 On December 14, 2006, the investment banker met with counsel and sent “JP Morgan 

traders,” “a more senior JP Morgan investment banker,” and counsel an email 

calculating the delinquencies at 8.8% as of December 13 and breaking down the number 

of November and October delinquencies.  Compl. at ¶¶  74-75. 

 That same day counsel proposed adding language to the documents to be given to 

investors to disclose that a “significant percentage” of borrowers failed to make their 

first payment, but this disclosure was rejected and personnel decided to totally exclude 
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the November delinquencies in the preliminary prospectus supplement. Compl. at ¶¶  76-

78. 

 Also on December 14, 2006, counsel distributed a disclosure describing the OTS method 

of determining delinquencies, which “had not been used in offering documents for prior 

RMBS transactions.” Compl. at ¶¶  78-79.  That same night, counsel altered the 

language to misstate the OTS method before later changing it back to the original 

disclosure, which was included in the preliminary prospectus supplement as filed 

December 18, 2006. Compl. at ¶¶  80-82.  This stated method warranted the inclusion of 

the November delinquencies that personnel determined to omit from the disclosures. 

 Moreover, before filing the prospectus supplement on December 20, 2006, personnel 

created a “final issuance tape” showing that the November delinquencies amounted to 

“approximately 717 loans, with a principal balance of approximately $159.6 million.” 

Compl. at ¶ 83.  However, as with the preliminary prospectus supplement, the prospectus 

supplement filed on December 20 omitted this information. Compl. at ¶ 84.   

These repeated changes in response to internal concerns illustrate that JP Morgan and its executives, 

officers, lawyers, and staff were aware of the need to include this information in the documents filed with 

the SEC and provided to investors, but deliberately failed to do so.   

Yet again inexplicably the SEC merely charged JP Morgan (and not one individual) with mere 

negligence, simply alleging that JP Morgan “knew or should have known that the disclosures concerning 

delinquent loans were materially inaccurate and would mislead purchasers of the securities offered and 

sold in the WMC4 transaction.”  Compl. at ¶ 8.  The SEC alleged this itself knowing that JP Morgan 

knew and deliberately misled investors on key material terms in the offering, causing massive losses. 

These examples powerfully demonstrate a major failing apparent from the face of the record: The 

fraud at issue was deliberate, knowing and outrageous, yet it was treated in the settlement context as mere 

negligence and addressed through the weakest of sanctions. 
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2. The record failed to explain the low penalty imposed in light of what 

it could have been under the law and in light of what it should have 

been under the SEC’s own guidelines.  

 

 “The purpose of a civil penalty is to punish the individual violator and deter future violations.”  

SEC v. One Or More Unknown Traders in the Common Stock of Certain Issuers, 825 F. Supp. 2d 26, 33 

(D.D.C. 2010) (citing SEC v. Kenton Capital, Ltd., 69 F. Supp. 2d 1, 17 (D.D.C. 1998)); see also S. Rep. 

No. 101-337, at 1 (1990); SEC v. Haligiannis, 470 F. Supp. 2d 373, 386 (S.D.N.Y. 2007). Therefore, 

adequate information on the penalty calculation is crucial for the court in reviewing a proposed 

settlement.   

In this case, the SEC improperly failed to provide any justification for the penalty amounts 

imposed under the Proposed Settlement, which appear to be a mere cost of business for JP Morgan. See 

Dawn Kopecki, Tom Schoenberg & Donal Griffin, JPMorgan, Credit Suisse Settle SEC Mortgage 

Inquiries, BLOOMBERG, Nov. 17, 2012 (noting that JP Morgan is the nation’s biggest bank by assets).  

The SEC only sought $60.35 million for the bulk settlement practices and $24 million for the WMC4 

transaction.
23

   

As a threshold point, the record failed to explain the amount of the penalty that the SEC can 

obtain in an enforcement action under the securities laws and in the context of a settlement negotiation.  

Under the securities laws, the SEC in a civil enforcement action may seek and the court can impose either 

a specific monetary penalty or the “gross amount of pecuniary gain.” 15 U.S.C § 77t.  Thus the maximum 

penalty under the statute is the greater of: $500,000 multiplied by either the number of misrepresentations 

(not disclosed by the SEC), S.E.C. v. Coates, 137 F. Supp. 2d 413, 430 (S.D.N.Y. 2001), or the number of 

investors involved (not disclosed by the SEC), S.E.C. v. Kenton Capital, 69 F. Supp. 2d 1 (D.D.C. 1998); 
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 To put this dollar amount in perspective, in just the three-month quarter in which the Proposed 

Settlement was announced, JP Morgan received $21.5 billion in net revenue, representing $3.7 billion in 

net profit.  See JPMorgan Chase & Co., 2011 Annual Report, at 305 (2012), available at 

http://files.shareholder.com/downloads/ONE/2277355298x0x556139/75b4bd59-02e7-4495-a84c-

06e0b19d6990/JPMC_2011_annual_report_complete.pdf. 
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or the gross amount of pecuniary gain plus prejudgment interest (not disclosed by the SEC), SEC v. 

Koenig, 557 F.3d 736, 744-745 (7th Cir. 2009).   

However, this statutory cap on penalties, while potentially relevant, is not binding in the 

settlement context.  As held by the Supreme Court, “a federal court is not necessarily barred from 

entering a [proposed settlement] merely because the [settlement] provides broader relief than the court 

could have awarded after a trial.” Local No. 93, Int’l Ass’n of Firefighters, 478 U.S. at 525.  Indeed, there 

are numerous instances where the SEC has settled for a penalty far greater than that permitted under the 

statute.  For example, in SEC v. Goldman Sachs & Co, the SEC settled for a $535 million penalty and $15 

million in disgorgement. Despite the initial scienter-based charge, the actual settlement relied on the same 

negligence statutes at issue here. See Consent of Def. Goldman, Sachs & Co, No. 10-cv-3229 (July 20, 

2010) (enjoining violations of only Section 17(a) of the Securities Act of 1933 and applying the Securities 

Act penalty provisions, 15 U.S.C § 77t(d)(2), rather than the initial Securities Exchange Act Section 10(b) 

charge). 

Even more startling is the penalty imposed in a recent settlement with exact same lead defendant 

as here, J.P. Morgan Securities, LLC, which also involved the same securities law violations as alleged 

here.  SEC v. J.P. Morgan Sec., LLC, No. 11-cv-4206 (S.D.N.Y. 2011).  Although it purportedly lost 

$880 million, J.P. Morgan Securities nevertheless entered into a settlement requiring it to disgorge $18.6 

million in fees, along with prejudgment interest of $2 million, and imposing a civil penalty of $133 

million. See Final Judgment, No. 11-cv-4206 (S.D.N.Y. 2011).  Although the alleged negligence 

violations were the same as those at issue in this case, the SEC was inexplicably able to obtain a penalty 

amount worth over six times the amount of J.P. Morgan Securities’ disgorgement and prejudgment 

interest. See also In the matter of J.P. Morgan Securities Inc., SEC Admin. Proceeding File No. 3-13673 

(Nov. 4, 2009) (disgorgement of $1.00 and a civil money penalty in the amount of $25 million plus 

undertakings including making a $50 million payment to and for the benefit of Jefferson County, 

Alabama, for the purpose of assisting displaced County employees, residents, and sewer ratepayers).   
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Thus, under applicable law, and measured by previous settlements, the penalties in this case could 

have been far greater than the amounts imposed under the Proposed Settlement.
24

   From the record, it is 

impossible to reliably calculate what the maximum penalty Defendants would be subject to if the statute 

applied since the SEC failed to provide information such as the number of investors defrauded or the 

gross gains.  However, even assuming that the maximum penalty could be roughly equivalent to 

disgorgement plus prejudgment interest under the “gross amount of pecuniary gain” standard, it is clear 

that the penalties here are inadequate. Cf. Merriam-Webster, http://www.merriam-

webster.com/dictionary/gross (defining “gross” as “consisting of an overall total exclusive of 

deductions”).  

The maximum statutory penalty under the Bulk Settlement practice would be $162 million and 

the maximum under the WMC4 transaction would be $50.5 million—both of which pale in comparison to 

the $60 million and $24 million, respectively, that the agency obtained. 

The record fails to explain why the penalty amount was not in fact much higher in this case in 

light of the factors that determine appropriate penalties under the SEC’s own guidelines: the Defendants’ 

level of intent, their recidivist history, and the injury to investors.  In determining the penalty amount to 

seek against a corporation, the SEC has stated that its policy is to consider, among other factors, “[t]he 

level of intent on the part of the perpetrators,” a defendant’s recidivism or “prior unlawful conduct,” and 

“[t]he extent of injury to innocent parties.” SEC’s Memo of Law in Response to Questions Posed by the 

Court Regarding the Proposed Settlement at 20-21, SEC v. Citigroup Global Markets Inc., 827 F. Supp. 

2d 328 (S.D.N.Y. 2011) (No. 1:11-cv-07387) (citing Statement of the SEC Concerning Financial 
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 And that is true even under the terms of the settlement as is.  Because the penalties depend on the 

number and type of violations, a more complete record almost certainly would have disclosed a basis for 

yet greater penalties..  If the SEC had changed fraud, as clearly supported by the allegations, and had 

detailed the many separate acts of conversion or theft, misrepresentation, and nondisclosure, then the 

penalties would have been many multiples of what they are here.  By not disclosing that information to 

the Court, the SEC has prevented this Court and the public from determining what the sanctions could 

have been and, therefore, determining whether those imposed are fair, adequate, reasonable, and in the 

public interest.  
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Penalties, SEC Rel. No. 2006-4 (Jan. 4, 2006)). Cf. 15 U.S.C. § 78u-2 (c) (listing similar factors the SEC 

considers in administrative proceedings); SEC v. Milligan, 436 Fed. Appx. 1, 3 (2d Cir. 2011) (listing 

similar factors courts consider in imposing penalties under the securities laws).   

As detailed above, all of these factors were present in this case—albeit not disclosed to the Court:   

 Even the sparse complaint makes quite clear that the allegations involved egregious 

forms of fraud carried out with a high degree of intent; 

 JP Morgan had a considerable recidivist history, including the same types of violations 

alleged in this case and by, at least in one instance, the same entity; and 

 Although the record fails to quantify investor losses, they were apparently quite 

significant, totaling tens if not hundreds of millions of dollars.  

3.  The record failed to explain any of the many other apparent 

weaknesses in the Proposed Settlement. 

 

 In fact, the record suffers from a major and overarching defect because it fails to address any of 

the nondisclosures and weaknesses in the Proposed Settlement.  Thus, it not only fails to explain the 

decision to allege negligence in the face of egregious, repeated, and knowing fraudulent conduct, and the 

imposition of a paltry monetary penalty, it also fails to account for— 

 The absence of conduct remedies, which the SEC often imposes to help ensure that a 

defendant, especially one with a history of recidivism, implements internal operational 

changes that may prevent future violations and future harm to investors; 

 The failure to hold a single individual officer or employee of the Defendants accountable; 

  The decision to allow JP Morgan a waiver from collateral consequences, even though it 

is not at all clear the waiver is deserved and even though the Proposed Settlement 

suggests that collateral consequences may in fact ensue from the imposition of sanctions; 

and 
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 The possible understanding or agreement to cease, or never undertake, any further 

investigations into potential violations of law arising from the vast number of other 

RMBS offerings that JP Morgan made or participated in. 

This failure to explain the patent deficiencies in the settlement, in addition to the failure to 

provide all relevant information to the Court as detailed above, constitutes another fatal flaw in the 

Proposed Settlement. 

C. The meager record in this case is especially striking, as in other cases, the 

SEC has at least acknowledged the need for some analysis and explanation 

for a settlement. 

 

The minimalist and covert approach to settlement in this case was not accidental.  In other cases, 

the SEC has, without being prompted by a court order, offered at least some argument and analysis to 

show that a given settlement was fair, adequate, reasonable, and in the public interest. See, e.g., Memo by 

Plaintiff SEC in Support of Proposed Settlement at 4-7, SEC v. Citigroup Global Markets Inc., 827 F. 

Supp. 2d 328 (S.D.N.Y. 2011); see also Conference at 2, SEC v. J.P. Morgan Sec., LLC, No. 11-cv-4206 

(S.D.N.Y. 2011) (counsel stating that the SEC “believe[s] that the settlement is fair, reasonable, and in the 

public interest).  However, the SEC chose not to provide such information to the Court here.  By entirely 

avoiding any attempt to rationalize the terms of the Proposed Settlement, the parties clearly hoped to 

obtain a no-questions-asked, rubber-stamped approval from the Court.       

The sorry state of the record presented to the Court is all the more disturbing since in the media, 

senior staff of the SEC did attempt to provide some elucidation of the rationale for the settlement—

although the information was weak, inconsistent, and dubious.  For example, in one interview, the 

Director of the SEC’s Enforcement Division addressed the bulk settlement practices alleged in the 

complaint.  He stated that “the fact that these activities took place prior to JP Morgan’s takeover of Bear 

Stearns was a ‘relevant factor’ in deciding the extent of the sanctions. But ‘it certainly would not be a 

right result if JP Morgan would be able to retain the ill-gotten gains.’” Dina ElBoghdady & Danielle 

Douglas, JP Morgan, Credit Suisse to pay $417 million, WASH. POST, Nov. 16, 2012, available at 
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http://articles.washingtonpost.com/2012-11-16/business/35505555_1_bear-stearns-jpmorgan-chase-

delinquent-loans.  However, the very next day he reportedly said that the bulk settlement practice 

“continued after the firm’s takeover by JPMorgan,” but “the agency adjusted the penalties because 

much of the abuse took place before the deal.” Dawn Kopecki, Tom Schoenberg & Donal Griffin, 

JPMorgan, Credit Suisse Settle SEC Mortgage Inquiries, BLOOMBERG, Nov. 17, 2012 (emphasis added). 

It is unclear whether and to what extent the Director’s statements are relevant considerations 

under the securities laws since “JP Morgan became the successor by merger to [Bear Stearns]” acquiring 

all of Bear Stearns rights and liabilities, Compl. at ¶ 13, and JP Morgan appears to have also been a 

primary violator itself after the acquisition.  These statements illustrate and confirm the need for a clear 

explanation of how the SEC arrived at the sanctions in the Proposed Settlement, and yet the parties 

provided nothing of the sort to the Court.     

Additionally, whether the bulk settlement practices in fact “continued after the firm’s takeover by 

JPMorgan,” is an important fact that the Court should have had before it since the complaint merely 

charges Defendants for transactions from 2005 through 2007, Compl. at ¶ 46, well before JP Morgan’s 

acquisition in October 2008. Compl. at ¶ 13.   

IV.  Based upon the current state of the record, the Proposed Settlement cannot be 

deemed fair, adequate, reasonable, or in the public interest.      

 
On the basis of the record presented to the Court, the Proposed Settlement must be rejected as not 

fair, adequate, reasonable, or in the public interest.  Even though the record fails to include a massive 

amount of information the Court needed to conduct a meaningful review of the Proposed Settlement, the 

record nevertheless leads inexorably to the conclusion that the Proposed Settlement should have been 

rejected.  In light of the gravity of the violations alleged, the harm done to investors, and JP Morgan’s 

recidivist history, the sanctions imposed under the Settlement are indefensibly weak.  Those sanctions— 

 Fail to reflect the truly egregious nature of the conduct at issue, constituting brazen 

conversion and deliberate misrepresentations and omissions of material facts to investors;  
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 Fail to account for the substantial harm suffered by investors as a consequence of the 

violations alleged; 

 Fail to obtain full disgorgement of the significant benefits that the Defendants received 

from their fraudulent conduct; 

 Fail to impose monetary penalties that could have any punitive or deterrent effect, or that 

even match what the SEC could obtain under the statutory formula or in the context of 

settlement negotiations; 

 Fail to include any conduct remedies or undertakings of the type that the SEC often 

imposes to ensure that defendants will not repeat their violative conduct;
25

 

 Fail to hold a single individual accountable for the fraud alleged; 

 Fail to account for JPMorgan’s recidivist behavior, reflected in multiple enforcement 

actions brought just during the last decade involving a wide variety of offenses, including 

those of the type alleged in this case;  

 Spare JP Morgan from any collateral consequences for its misconduct; and  

 Possibly including an understanding or agreement to close any further investigation by 

the SEC into potential violations of law by JP Morgan in connection with billions of 

dollars in RMBS offerings over the years.   

It follows that even if, upon reconsideration, the Court were somehow to conclude that the record 

in this case was adequate, it would still have to find that the Proposed Settlement failed to meet the 

applicable standard and should be rejected. 

V. The Court applied an erroneous test for determining whether to approve a proposed 

SEC settlement, as it ignored the “fairness” and “public interest” elements.  

                                                           
25

 Status Conference at 6, SEC v. Int’l Bus. Machines Corp., No. 11-cv-563 (D.D.C. Dec. 20, 2012) 

(stating that certain specified undertakings “are necessary to protect the public interest and to ensure that 

Defendant’s internal controls, compliance program and corporate culture have been successfully 

remediated”); SEC v. J.P. Morgan Sec., LLC, No. 11-cv-4206 (S.D.N.Y. 2011) (ordering specific 

remedial undertakings for three years to help ensure that certain future RMBS offerings are not 

misleading).    
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There is another basis in this case for reconsidering and rejecting the Proposed Settlement.  The 

Court applied the wrong legal standard for approving SEC settlements, finding the Proposed Settlement to 

be simply “adequate and reasonable.”  Order.  In fact, when evaluating a proposed settlement in an 

agency enforcement action, a federal district court must determine whether the settlement is fair, 

adequate, reasonable, and in the public interest.  See Citizens for a Better Env’t v. Gorsuch, 718 F.2d 

1117, 1125-26 (D.C. Cir. 1983); Nat'l Ass'n of Home Builders v. Evans, 2002 U.S. Dist. LEXIS 27450 

(D.D.C. Apr. 30, 2002) (finding the consent decree to be in the public interest); United States v. Hooker 

Chems. & Plastics Corp., 540 F. Supp. 1067, 1072-73 (W.D.N.Y. 1982) (establishing the test as fair, 

adequate, and reasonable, and further stating “the court should determine whether the [settlement] 

adequately protects the public interest and is in accord with the dictates of Congress.”); see also United 

States v. N. Carolina, 180 F.3d 574, 581 (4th Cir. 1999). 

 Indeed, “[p]rotection of the public interest is the key consideration in assessing whether a 

decree is fair, reasonable and adequate.” United States v. Akzo Coatings of Am., 949 F.2d 1409, 1435 (6th 

Cir. 1991) (emphasis added).  In particular, it is central to a court’s assessment of a settlement’s fairness.  

As this Circuit has held, “the question for the District Court is basically one of overall fairness,” fairness 

to the beneficiaries and to the public. United States v. Trucking Employers, Inc., 561 F.2d 313, 317 (D.C. 

Cir. 1977).  And, “prior to approving a consent decree a court must satisfy itself of the settlement's 

‘overall fairness to beneficiaries and consistency with the public interest.’” Id.   

Moreover, whenever an agency seeks injunctive relief—whether or not in connection with a 

settlement—a court must consider the public interest.  See, e.g., SEC v. Stratton Oakmont, Inc., 878 F. 

Supp. 250, 255 (D.D.C. 1995) (quoting SEC v. Unifund Sal, 910 F.2d 1028, 1035-1036 (2d Cir. 1990) 

(“For the standards of the public interest, not the requirements of private litigation, measure the propriety 

and need for injunctive relief in cases” brought by the SEC.).  
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In addition, courts have recognized that settlements must serve the public interest by furthering 

the statutory objectives of the agency seeking approval.  Sys. Fed’n No. 91 v. Wright, 364 U.S. 642, 651 

(1961) (“[T]he District Court's authority to adopt a [proposed settlement] comes only from the statute 

which the [settlement] is intended to enforce,” thus, a court “is free to reject agreed-upon terms as not in 

furtherance of statutory objectives.”); Citizens for a Better Environment v. Gorsuch, 718 F.2d 1117, 1125 

(D.C. Cir. 1983) (same); see also SEC v. Levine, 881 F.2d 1165, 1181 (2d Cir. 1989) (If a district judge 

finds “that the proposed [settlement] would not further the objectives of the law on which the complaint 

was based, he could properly decline to approve the proposed judgment.”).
26

  Of course, “[t]he purpose of 

the securities laws is to protect the public.”  SEC v. Randolph, 736 F.2d 525, 529 (9th Cir. 1984); cf. 15 

U.S.C. § 78u-2 (a), (c) (requiring the SEC to consider whether a penalty in an administrative proceeding 

is in the public interest and listing several public interest considerations).   

By only considering the Proposed Settlement in terms of its adequacy and reasonableness, the 

Court omitted two of the four considerations central to a proper evaluation of the Proposed Settlement.  

Unlike private settlements where the court’s focus is on the parties’ goals and interests, SEC enforcement 

settlements involve the much broader interests of the public in punishing those who violate the law and 

deterring future violations.  Thus, the fairness to the public and consistency with the public interest are 

indispensable considerations in a court’s review.  The Court’s failure in this case to evaluate the Proposed 

Settlement in light of these two critically important factors constitutes clear error within the meaning of 

Fed. R. Civ. P. 59(e), see discussion supra, and it warrants reconsideration.
27

 Cf. Firestone v. Firestone, 

                                                           
26

 See also Local No. 93, Int'l Ass'n of Firefighters, 478 U.S. at 525; In re Cuyahoga Equip. Corp., 980 

F.2d 110, 119-120 (2d Cir. 1992) (finding the settlement protects the public interest and is consistent with 

the goals of the statute); United States v. Comunidades Unidas Contra la Contaminacion, 204 F.3d 275, 

279 (1st Cir. 2000). 
27

  Some cases suggest that the applicable standard for review of SEC settlements is something less 

exacting than the four-factor test.  See, e.g., Transcript of Conference held on June 29, 2011 at 7, SEC v. 

J.P. Morgan Sec., LLC, No. 11-cv-4206 (S.D.N.Y. 2011) (judge stating that “[t]he final judgment 

appears, supported by the papers and arguments submitted by counsel, to be fair and reasonable; and the 

Court views its role, once reasonableness is determined, as here, to expedite the process of the financial 

sector righting itself”).  These formulations should not govern in this case for three reasons.  First, the 
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76 F.3d 1205, 1208-1209 (D.C. Cir. 1996) (finding that reconsideration should have been granted because 

the district court’s “dismissal of the original complaint with prejudice was erroneous.”) (original 

emphasis). 

CONCLUSION 

To obtain an adequate factual and legal record to review, evaluate, and rule upon the Proposed 

Settlement and request for permanent injunction, this Court should reconsider its summary acceptance of 

the Proposed Settlement.  Upon such reconsideration, it should order additional proceedings, including 

the submission of more factual information from the parties and a hearing.  Alternatively, if the Court 

determines not to require a more complete record, it should find that the Proposed Settlement is not fair, 

adequate, reasonable, and in the public interest and it should vacate the final judgment based on the 

Proposed Settlement.   

 

Dated: February 4, 2013    Respectfully submitted, 
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SEC has conceded the applicability of the four-factor test.  Id. at 2 (SEC stating that “we believe that the 

settlement is fair, reasonable, and in the public interest”); see also Brief of the SEC at 52, SEC v. 

Citigroup Global Markets Inc., No. 11-cv-5227 (2d Cir. May 14, 2012).  Second, the weight of authority 

favors the four-factor test.  Third and finally, the four-factor test is by far the better standard, because it 

more effectively ensures that the SEC, through its settlements, is fulfilling its overarching mission of 

protecting the public interest.  
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