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Today the Commission has authorized that a Study expressing the views of the Staff be sent to 

Congress.   However, my conscience compels me to write separately to record my views on the 

Study.  I write to convey my strong disappointment that the Study fails to satisfactorily answer 

the Congressional request, contains no specific recommendations, and does not portray a 

complete picture of the immense and irreparable investor harm that has resulted, and will 

continue to result, due to Morrison v. National Australia Bank, Ltd.
1
 

 

In the United States we have a strong belief that, whether rich or poor, we are all entitled to our 

day in court.  Sadly, for many American investors this is no longer true.   

If American investors are defrauded by a company that they have invested in – and that company 

is listed on a foreign exchange – investors may be unable to have their day in court and seek 

redress against this company for its lies and misrepresentations.  Thus, investors have been 

stripped of a traditional American right. 

This was not always the case.  For decades, federal courts applied the same standard to determine 

whether U.S. federal securities law applied to frauds that took place, in whole or in part, outside 

of the United States.  Under that standard, Section 10(b) of the Securities Exchange Act of 1934 

(the “Exchange Act”) and other antifraud provisions applied “when there was „significant U.S. 

fraudulent conduct that directly caused the plaintiffs losses‟ (the conduct test) or when there were 

„significant effects‟ on the U.S. securities markets (the effects test).” 
2
  

 

Under the conduct test, an investor could bring a Section 10(b) claim if a sufficient level of 

conduct comprising the fraud occurred in the United States, even if the victims or the purchases 

and sales were overseas. 
3
  

Under the effects test, an investor could bring a Section 10(b) claim in a transnational securities 

fraud when the conduct occurring in foreign countries caused foreseeable and substantial harm to 

U.S. interests. 
4
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As a result of the conduct and effects test, if an American investor was lied to or defrauded in a 

securities transaction, that investor had the ability to have his or her day in court and seek legal 

recourse, even if the securities transaction was overseas.     

However, this dramatically changed when, in Morrison, the Supreme Court severely restricted 

the extraterritorial scope of Section 10(b) of the Exchange Act.  After Morrison, investors are 

restricted to bringing Section 10(b) claims related to frauds in connection with the “purchase or 

sale of a security listed on an American stock exchange, and the purchase or sale of any other 

security in the United States.”
5
  As a result of Morrison, investors have been stripped of the 

ability to seek redress against those who have harmed them in a transnational securities fraud. 

The United States Congress, realizing the danger, immediately responded to mitigate the 

Supreme Court‟s decision.  The first step was to fully restore the ability of the Securities and 

Exchange Commission (“SEC” or “Commission”) and the Department of Justice (“DOJ”) to 

bring enforcement actions
6
 under Section 10(b) in cases involving transnational securities fraud 

pursuant to the pre-Morrison tests of conduct and effect.
7
  The second step was to request that 

the Commission conduct a Study on the Extraterritorial Scope of the Private Rights of Action 

under Section 10(b) of the Exchange Act (“Study”).
8
   

Section 929Y of Title IX of the Dodd-Frank Wall Street Reform and Consumer Protection Act 

(the “Dodd-Frank Act”) requires that the Commission‟s Study provide recommendations to 

Congress on whether private rights of action under the antifraud provisions of the Exchange Act 

should be extended to cover: 

 

1. Conduct within the United States that constitutes a significant step in the furtherance of 

the violation, even if the securities transaction occurs outside the United States and 

involves only foreign investors; and  

 

2. Conduct occurring outside the United States that has a foreseeable substantial effect 

within the United States.
9
  

 

The Study falls far short of providing Congress with an informed recommendation and falls far 

short in fulfilling the Commission‟s mission to protect investors.  I am particularly astonished 

that the Study states (at pages 58-59) that an option “would be for Congress to take no action” 

and, thus, would continue to deny American investors who have been harmed by fraud the ability 

to seek redress in court.  

The evidence post-Morrison is stark and compelling.  All of the predictions of the harm that the 

Morrison decision would inflict on investors have come to pass.
10

  It is clear that Morrison has 

deprived investors of their private rights of action under the Exchange Act with respect to a wide 

range of potentially fraudulent conduct that the United States has a compelling interest to 

regulate.      

The answer to the Congressional query about whether to re-establish extraterritorial private 

rights of action under Section 10(b) of the Exchange Act through the application of the pre-

Morrison tests of conduct and effect is an unequivocal yes.  
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The Study is incomplete in many ways, but I will just highlight the following:   

 

 It Fails to Adequately Explain how Private Rights of Action are a Vital Complement to 

SEC Actions and Essential to Investor Protection;  

 

 It Overstates the International Comity Concerns Associated with Restoring Investors‟ 

Rights to Assert Private Claims Under Section 10(b); 
 

 It Does Not Accurately Portray Investor Harm Resulting from Morrison and Fails to  

Convey a Sense of Urgency as to the Harm Being Suffered; and  

 

 It Provides as an Option That Congress Take No Action at All Despite the Continuing 

Harm to Investors. 
  

The Study should have recommended that Congress enact for private litigants a standard that is 

identical to the standard set forth in Section 929P of the Dodd-Frank Act – the standard for SEC 

and DOJ actions.  The harm that has resulted and continues to result to investors is significant, 

and Congress should act to rectify this with haste.   

 

A Private Right of Action Is a Vital Complement to an SEC Action and Essential For 

Investor Protection 

 

The Study did not substantially address the importance of private rights of action as an essential 

tool for investor protection.  The primary purpose of the Exchange Act is to “protect investors.”
11

  

Given the explicit mandate provided in the Dodd-Frank Act to apply the U.S. securities laws to 

transnational frauds with strong connections to the United States,
12

 the purpose of the Exchange 

Act and the Commission‟s core mission to protect investors, it is clear that investors must have 

private rights of action co-extensive with the Commission‟s under Section 10(b).  It is unrealistic 

to expect that the Commission will have the resources to police all securities frauds on its own, 

and as a result, it is essential that investors be given private rights of action to complement and 

complete the Commission‟s efforts. 

 

Congress has long recognized the importance of a private action.  In the Private Securities 

Litigation Reform Act of 1995, Congress reaffirmed that “[p]rivate securities litigation is an 

indispensable tool with which defrauded investors can recover their losses without having to rely 

upon government action.  Such private lawsuits promote public and global confidence in our 

capital markets and help deter wrongdoing and to guarantee that corporate officers, auditors, 

directors, lawyers, and others properly perform their jobs.”
13

  

 

The Supreme Court itself also “has long recognized that meritorious private actions to enforce 

federal antifraud securities laws are an essential supplement to criminal prosecutions and civil 

enforcement actions brought, respectively, by the Department of Justice and the Securities and 

Exchange Commission.”
14

  The Supreme Court has stated that this is especially true when it 

comes to actions under Section 10(b):  “a private right of action under Section 10(b) of the 

[Exchange] Act and Rule 10b-5 has been consistently recognized for more than 35 years.”
15
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Private litigation has historically played a complementary role to government enforcement in the 

Section 10(b) context, and to preclude private litigation, even where government actions are 

theoretically available, would lead to a material deficiency in the enforcement of Section 10(b).  

If one aspect of Section 10(b) enforcement (the protection of U.S. investors in connection with 

their non-U.S. securities transactions) is reserved solely to the SEC and DOJ, and private actions 

remain limited, a serious gap in the securities law framework is created.  This gap strips investors 

of the right to seek accountability and redress directly when they have been harmed.  

 

The Study fails to adequately address the negative effects of the SEC‟s limited resources on 

investor protection in transnational securities fraud matters.  By contrast, our senior management 

has publicly spoken about SEC actions being detrimentally impacted by budget constraints.
16

  

The truth of the matter is that the SEC, does not, and will not, ever have enough resources to 

investigate all of the fraud cases that exist.  The SEC will never be able to seek justice in all of 

the potential transnational securities fraud matters.  Thus, the SEC will not be able to seek 

redress for all investors who are harmed by those who violate the securities laws.  Knowing this, 

we should support providing investors with the ability to protect themselves. 

 

In fact, even if the SEC exercises its discretion to bring a case, rarely are investors made whole.  

Quite often, investors receive only pennies on the dollars for their losses.
17

  Moreover, issuers, 

aware of the SEC‟s inability to pursue all fraud, will not be incentivized to obey the law when 

they know that investors are barred from seeking accountability for wrongdoing.   

 

Private litigation provides investors the opportunity to seek redress against those who harmed 

them.
18

  In light of the limited resources available to the SEC, private enforcement of the federal 

securities laws is a necessary tool to combat securities fraud.  The current Morrison prohibition 

of private litigation where government actions are permitted is resulting in harm to investors 

now.
19

  

 

Historically, the Commission has consistently advocated private rights of action precisely 

because they are a vital complement to the Commission‟s enforcement program in deterring 

misconduct.
20

  Investors who have been harmed must have the ability to seek redress.  I believe 

that private litigation is critical to investor protection, especially in light of the Commission‟s 

limited resources. 

 

The Study Overstates the International Comity Concerns Associated with Restoring 

Investors’ Rights to Assert Private Claims under Section 10(b) 
 

The Study provides that the enactment of the “Commission and DOJ conduct and effects tests for 

Section 10(b) private actions would involve policy trade-offs that could carry significant 

implications in many areas, including … international comity.”
21

  The Study states that 

“[i]nternational comity is frequently implicated in the context of transnational securities fraud, 

particularly given that issuers and investors may be located in multiple jurisdictions and various 

parts of their securities transactions may occur in each of these jurisdictions.”
22

  However, the 

Study did not provide a single instance where private securities fraud litigation has actually 
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interfered with a non-U.S. sovereign‟s ability to independently regulate its own securities 

market.  

 

I do not believe that international comity should prevent investors from seeking to assert private 

claims under Section 10(b).  The doctrine of international comity is implicated only when there 

is a true conflict between American law and the law of a foreign jurisdiction.
23

  The Supreme 

Court has found that there is no conflict for purposes of comity “where a person subject to 

regulation by two states can comply with the laws of both.”
24

  In determining whether comity is 

implicated, courts will look to whether the respective laws or policies contradict one another, not 

to whether one set is stronger or more effective in achieving similar objectives.
25

  

 

While I recognize that foreign nations have a significant interest in determining the legal 

remedies their own residents should receive, I believe the United States has a legitimate interest 

in making that determination for its citizens in the context of transnational securities, regardless 

of where the actual securities transaction occurred.   I agree with the 42 law professors who 

signed a comment letter stating that international “comity does not require that the U.S. tolerate 

or protect fraudulent conduct that emanates from or has significant effects within its borders.”
26

  

I believe it is also important to point out that international comity was not undermined by the 

application of the conduct and effects test in the 40 years of transnational securities fraud cases 

preceding Morrison. 
27

   

 

In fact, comity concerns argue in favor of permitting even foreign fraud victims a remedy under 

the U.S. securities laws, to the extent they were damaged by conduct in the United States, even if 

the fraud relates to a security purchased on a foreign exchange.  Failure to accord such a remedy 

would allow the United States to be a platform for fraud and leave some fraud victims with no 

recourse in any jurisdiction.  As Judge Friendly noted: 

 

This country would surely look askance if one of our neighbors stood by silently and 

permitted misrepresented securities to be poured into the United States.
28

 

 

The conduct and effects test was designed, in part, to prevent the U.S. from being used as a 

launching pad for the exporting of fraud.  Allowing investors the ability to bring a transnational 

fraud claim within the parameters of the conduct and effects test would, in fact, enhance 

international comity by promoting a global marketplace in which investors are protected. 
 

Restoring Private Litigants’ Ability to Bring Transnational Fraud Claims Would Not 

Result In a Flood of Litigation in U.S. Courts 
  

The Study failed to adequately discuss the evidence illustrating that restoring private litigants‟ 

ability to bring transnational fraud claims would not result in a flood of litigation involving 

foreign issuers in U.S. courts.  Section 929P itself includes limits that preclude the prosecution of 

Section 10(b) claims that have an insignificant connection to the U.S.
29

  Accordingly, cases 

without sufficient material ties to the U.S. – whether in the context of significant conduct in the 

U.S. or a significant effect on U.S. investors – would not be prosecuted in its courts.
30
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In addition, the number of securities class actions against foreign issuers has historically been a 

small fraction of the number of securities fraud cases litigated under the U.S. federal securities 

laws.  From 1996 through 2009, on average, only 9.7% of securities actions filed were against 

foreign issuers.
31

  Moreover, only 11% of the securities actions filed through the third quarter of 

2010 (i.e., prior and subsequent to the Morrison decision in June 2010) were against companies 

domiciled in a foreign country.
32

  Of the over 530 suits settled in 2009, only approximately 50 of 

them were against defendants domiciled in a country outside the U.S.
33

  Statistical data indicates 

that restoring U.S. investors‟ ability to bring transnational fraud claims would not result in a 

flood of litigation in U.S. courts.  

 

The Study also fails to adequately discuss the fact that many meritorious litigation claims 

involving thousands upon thousands of investors are now no longer being brought.  Under 

Morrison, for example, cases such as In re Tyco International Ltd.,
34

 would have been dismissed.  

In this matter, Tyco International Ltd. (“Tyco”) misrepresented the value of several different 

companies Tyco acquired and misreported its financial condition.  U.S. investors received, in 

part, $3.2 billion in monetary relief as a result of this private litigation. 
35

  After Morrison, Tyco 

investors may not have had their day in court. 

 

Thus, not only is there not a flood of litigation – there is now a severe curtailment of the ability 

of investors to seek redress as to fraudulent activity.   

 

Morrison Weakens the Federal Securities Laws and Strips Investor Protections   

 

The Study also did not adequately focus on how Morrison has harmed investors by weakening 

the federal securities laws and stripping investor protections.  Under Morrison, the private right 

of action only reaches the purchase or sale of a security listed on an American stock exchange, or 

other domestic transactions.
36

  However, determining whether a transaction occurred 

domestically can prove difficult, and can result in anomalous results for investors worldwide.  

 

Under Morrison, as applied, a private plaintiff trading outside the U.S. may not be able to 

recover for fraud “even if the securities at issue were registered and listed on a U.S. exchange 

unless it also can establish that the particular shares it traded were registered and listed on a U.S. 

exchange.”
37

  But in today‟s global economy, many investors may not know where purchase 

orders for particular securities are actually carried out.  As commentators have noted, “markets 

are moving to a point where the site of a trade is happenstance.”
38

  Investors cannot be certain 

when they place an order to purchase or sell securities – even those listed on a U.S. exchange – 

that their brokers will not use a foreign exchange to execute the order.  Many securities are often 

listed on at least two exchanges – one foreign and one domestic.  In fact, such household names 

as GE, IBM, Pfizer, and Bank of America are traded on multiple domestic and foreign 

exchanges.
39

  As a result, depending on how these shares were purchased, holders of these 

securities may not have private rights of action, should fraud occur at these companies.  

 

The Morrison test fails to recognize the realities of today‟s modern global trading environment, 

and it punishes investors who often do not know whether their respective securities transactions 

were ultimately executed on a U.S or foreign exchange.
40
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As Justice Stevens‟ concurrence in Morrison points out, the current Morrison test for private  

rights of action is also at odds with the primary purpose of the Exchange Act:  to protect the 

interests of investors.
41

  Morrison and its recent progeny increasingly are making it clear that the 

anti-fraud protections of the Exchange Act will not be extended to those U.S. investors who 

purchase securities listed on non-U.S. exchanges, regardless of the extent of the fraudulent 

conduct that took place in the United States, or the effect of the effect of fraudulent conduct on 

the United States or on U.S. citizens.
42

  U.S. investors have been deprived rights to sue, even 

though the fraud is perpetuated upon them within the United States.  The inability of investors to 

hold those responsible for committing fraud within the U.S. accountable for their actions leaves 

investors harmed and weakens confidence in the market as a whole. 

In sum, the Morrison test disadvantages investors and is at odds with the very purpose of the 

securities laws. 

The Study Did Not Adequately Address the Lack of Available Remedies Outside of the 

United States 

The Study also did not adequately detail the lack of remedies available to investors if private 

rights of action were precluded for transnational securities fraud.  Although remedies for U.S. 

investors are theoretically available outside of the United States, in reality, a number of hurdles 

exists – such as the need for U.S. investors to retain foreign counsel, the uncertainty about laws 

governing investors‟ rights (including whether U.S. residents are even protected by foreign law), 

the lack of a developed class action mechanism, and the lack of contingency fee litigation.  These 

are obstacles that effectively preclude a majority of U.S. investors from pursuing any relief for 

injuries suffered from securities purchased outside of the United States.
43

 

The danger investors‟ face is real. The practical reality is that investors have been stripped of 

certain legal remedies to address fraudulent activity that may occur in connection with their 

securities transactions. 

 

Given this new harsh and tragic reality, it is only rational that the staff should issue a study that 

actually advocates for investors by recommending a clear direction that would enhance investor 

protection – and that supports over four decades of federal court jurisprudence that provided 

investors access to the federal securities laws in order to protect against fraud arising from 

purchased securities, even if purchased on foreign markets. Unfortunately, the staff has failed 

investors by shirking this basic obligation.   

 

Conclusion 

As I have stated above, Morrison and its recent progeny increasingly are making it clear that the 

anti-fraud protections of the Exchange Act will not be restored to those U.S. investors who 

purchase securities listed on non-U.S. exchanges, regardless of the extent of the fraudulent 

conduct in which foreign companies engage in the United States, or the effect of such conduct in 

the United States or on U.S. citizens.   
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Investor protection is at the core of the SEC‟s mission; supporting all of its other responsibilities.   

Properly functioning financial markets require the protection of investors‟ rights.  U.S. investors 

expect to be protected by U.S. securities laws, regardless of where the securities transaction 

ultimately occurs.  It is my view that investors should have a private right of action under the 

antifraud provisions of the Exchange Act in transnational securities fraud cases, in accordance 

with the conduct and effects test.  This would be consistent with the authority granted by 

Congress to the SEC and DOJ, as has been the case for 40 years prior to the Morrison decision.  
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