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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

 

 Pursuant to Circuit Rules 26.1 and 28(a)(1), Better Markets states as follows: 

(A)   Parties, Intervenors, and Amici 

All parties, intervenors, and amici appearing in this Court are listed in the 

Brief for Petitioners and the Brief for Respondent.  Better Markets is also aware of 

the intention of Global Witness to file an amicus brief in support of Respondent.  

In addition, Better Markets understands that certain members of Congress intend to 

file an amicus brief in support of Respondent. 

Better Markets is a non-profit organization founded to promote the public 

interest in the financial markets. It advocates for greater transparency, 

accountability, and oversight in the financial system through a variety of activities, 

including comment on rules proposed by the financial regulators, public advocacy, 

litigation, congressional testimony, and independent research. 

Better Markets has no parent corporation and there is no publicly held 

corporation that owns 10% or more of the stock of Better Markets. 

(B)   Rulings Under Review 

References to the rule at issue appear in the Brief for Petitioners. 

(C)   Related Cases 

Counsel is aware of no related cases currently pending in any other court.   
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STATUTES AND REGULATIONS 

Except for the following, all applicable statutes and regulations are 

contained in the Brief for the Petitioners, and as to 15 U.S.C. § 78c(f) and 15 

U.S.C. § 78w(a)(2), in the amicus Industry Coalition’s Brief:  33 U.S.C. § 701a; 33 

U.S.C. § 1312(b)(1)-(2); 33 U.S.C. § 1314(b)(1)(B); 33 U.S.C. § 1314(b)(4)(B) 

(1976 ed., Supp. III); 42 U.S.C. § 300g-1(b)(3); 42 U.S.C. § 6295(c)-(d) (1976 ed., 

Supp. II); 42 U.S.C. § 7491(g)(1); 42 U.S.C. § 7545(c)(2)(B) (1976 ed., Supp. III); 

43 U.S.C. § 1347(b) (1976 ed., Supp. III).  These statutes are reproduced in the 

Addendum. 



1 

 

STATEMENT OF INTEREST OF AMICUS CURIAE 

Better Markets is a non-profit organization that promotes the public interest 

in the financial markets through a variety of activities.
1
  One way it furthers its 

mission is by defending rules of the SEC and other financial regulators against 

interested parties seeking to overwhelm those agencies with unwarranted, 

inappropriate, and burdensome economic analysis obligations, including what is 

often labeled “cost-benefit analysis.”  Those purported obligations, however, have 

no statutory or other legal basis.           

Better Markets has an interest in this case because Petitioners argue that the 

SEC failed to conduct what they refer to as an adequate “cost-benefit analysis” 

when it promulgated the Rule.  This argument seeks to expand the SEC’s very 

limited duty under the securities laws far beyond what Congress intended.  It 

threatens not only the Rule at issue, which Congress deemed necessary to 

ameliorate violence and socio-political conflict in the DRC, but also a more far-

reaching harm: Unless rejected, Petitioners’ onerous standard—found nowhere in 

the securities laws—will severely undermine the SEC’s ability to implement and 

defend a wide range of regulatory reforms as Congress intended.  Those reforms, 

                                                           
1
 Better Markets states that no party’s counsel authored this brief in whole or in 

part; no party or party’s counsel contributed money that was intended to fund the 

preparation or submission of this brief; and no person—other than Better Markets, 

its members, or its counsel—contributed money that was intended to fund the 

preparation or submission of this brief.  FED. R. APP. P. 29(c)(5). 
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passed by Congress in the Dodd-Frank Act and elsewhere, are essential for 

protecting the public, our financial markets, and ultimately our economy from 

another financial crisis.  

SUMMARY OF ARGUMENT 

 

The securities laws do not require the SEC to conduct cost-benefit analysis 

when promulgating rules.  The relevant statutory provisions contain no references 

whatsoever to cost-benefit analysis, make no mention of “costs” or “benefits,” and 

include no language stating or suggesting that the SEC must quantify or compare 

the costs and benefits of a rule as a condition to implementing Congress’s 

directives.   

Instead, the SEC’s statutory obligation is simply “to consider” a rule’s 

impact on several specifically listed economic factors.  The Supreme Court has 

held that Congress’s use of the word “consider” gives agencies wide discretion in 

determining the role that any factors should play in the agency’s rulemaking 

process.     

The legislative history of the specific provisions at issue reveals that 

Congress intended the SEC’s duty to be limited, rather than requiring an 

exhaustive analysis of costs and benefits.  That history also confirms that Congress 

intended the SEC to place the protection of investors and the public interest above 

all economic considerations.  Removing any doubt about the true scope of the 
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SEC’s obligation is the plain fact that when Congress wants an agency to conduct 

cost-benefit analysis in the rulemaking process, it explicitly imposes that obligation 

in clear terms.  Thus, its decision not to do so in the securities laws was a 

deliberate policy choice. 

The rationale for Congress’s approach is clear: Requiring the SEC to 

conduct cost-benefit analysis for every rule would severely hamper the agency’s 

ability to implement Congress’s statutory directives, and ultimately to protect the 

public interest.  If upheld, the Petitioners’ interpretation of the SEC’s obligations 

will fuel additional unfounded attacks against the SEC’s rules in court, overwhelm 

the SEC’s rulemaking process, and ultimately prevent the SEC from implementing 

a wide range of congressional goals—from the Rule at issue to other provisions in 

the Dodd-Frank Act.   

In this case, the SEC fulfilled its limited duty to consider the economic 

factors set forth in the securities laws.   Moreover, there is no other legal or factual 

basis for expanding the SEC’s duty or for finding that the SEC did not comply with 

its limited statutory obligation.  The Petitioners’ reliance on several recent 

decisions from this Court is misplaced.  In none of those cases did the parties 

present or the Court substantively analyze the legal authorities and arguments 

defining the limited scope of the SEC’s statutory duty, and, on that issue, they lack 

precedential weight.  In addition, the APA imposes no economic analysis 
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obligation on the SEC, and as interpreted by the Supreme Court, it actually 

prohibits a court from substituting its judgment for that of an agency.  To the 

extent the SEC engaged in a discretionary consideration of certain costs and 

benefits not required under the Exchange Act, that consideration was reasonable 

under the APA.  And where the SEC chose an approach that might prove more 

costly than alternatives, in the exercise of its discretion, it reasonably did so for the 

express purpose of advancing the statutory goals and achieving additional benefits.    

In short, Congress has never authorized the SEC to ignore or second-guess 

its rulemaking mandates, has never required the SEC to conduct cost-benefit 

analysis, has never insisted that the SEC pursue the least costly manner of 

implementing congressional policy, and has never authorized the SEC to 

subordinate its mission of protecting investors and markets to protecting market 

participants from costs Congress chose to impose.  The Petitioners’ criticisms of 

the Rule on grounds of economic analysis have no basis in law or policy and 

should be rejected. 
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ARGUMENT 

 

I. The SEC’s narrow duty under the Exchange Act is only to “consider” 

certain specific factors, not to conduct cost-benefit analysis. 

 

A. The securities laws do not contain cost-benefit analysis 

requirements. 

 

The applicable provisions of the Exchange Act do not contain any language 

requiring the SEC to conduct cost-benefit analysis.  Those statutory provisions 

contain no references whatsoever to cost-benefit analysis, make no mention of 

“costs” or “benefits,” and include no language stating or suggesting that the SEC 

must quantify or compare the costs and benefits of a rule as a condition to 

implementing Congress’s directives.  Therefore, Petitioners’ claim that “the SEC 

failed to conduct an adequate cost-benefit analysis,” see, e.g., Pet. Br. at 45, cannot 

be valid, since the SEC has no duty to conduct such an analysis.    

Exchange Act Section 3(f) merely requires the SEC, after considering “the 

public interest” and the “protection of investors,” “to consider . . . whether the 

action will promote efficiency, competition, and capital formation.”  15 U.S.C. § 

78c(f) (emphasis added).   Section 23(a)(2) only requires the SEC to “consider 

among other matters the impact any such rule or regulation would have on 

competition,” and to refrain from adopting the rule if it “would impose a burden on 

competition not necessary or appropriate in furtherance of the purposes of [the 

statute].”  15 U.S.C. § 78w(a)(2) (emphasis added).   
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B. The Supreme Court has held that the obligation to “consider” 

factors gives an agency wide discretion. 

 

Long before Congress added the applicable statutory provisions to the 

Exchange Act in 1975 and 1996, the Supreme Court held that when statutorily 

mandated “considerations” are not “mechanical or self-defining standards,” they 

“in turn imply wide areas of judgment and therefore of discretion.”  Sec’y of 

Agriculture v. Cent. Roig Refining Co., 338 U.S. 604, 611-12 (1950) (“Congress 

did not think it was feasible to bind the Secretary as to the part his ‘consideration’ 

of these three factors should play in his final judgment—what weight each should 

be given, or whether in a particular situation all three factors must play a 

quantitative share in his computation.”).   

Following this approach, this Court has explained that where “Congress did 

not assign the specific weight the [agency] should accord each of these factors, [it] 

is free to exercise [its] discretion in this area.”  New York v. Reilly, 969 F.2d 1147, 

1150 (D.C. Cir. 1992); see also Brady v. FERC, 416 F.3d 1, 6 (D.C. Cir. 2005).  

Indeed, when Congress requires an agency to “consider” certain factors in its 

rulemaking, a reviewing court’s role is limited.  As discussed more fully below, 

courts are not to find a rule arbitrary and capricious under the APA, 5 U.S.C. § 

706(2)(A), unless the agency has “wholly failed” to comply with a statutory 

requirement, or if there is a “complete absence of any discussion of a statutorily 
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mandated factor.”  Pub. Citizen v. Fed. Motor Carrier Safety Admin., 374 F.3d 

1209, 1216 (D.C. Cir. 2004).
2
  

Thus, contrary to Petitioners’ claims that the SEC had a duty to “determine” 

or “analyze” the effects of the Rule, see Pet. Br. at 27, Congress chose wording 

that, on its face and as interpreted by the courts, imposed a limited obligation on 

the SEC to merely “consider” certain factors.  Additionally, it left the agency with 

broad discretion in how to discharge that obligation.  

    

                                                           
2
 The Court in Public Citizen, 374 F.3d at 1221, suggested that the agency had to 

“weigh” costs and benefits even though the statute simply required the agency to 

“consider” costs and benefits.  However, this aspect of Public Citizen is 

inapplicable here for multiple reasons.  First, the Court’s discussion of cost-benefit 

analysis was pure dicta.  The Court made clear that its holding was based solely on 

the agency’s “dispositive” failure “to consider a statutorily mandated factor—the 

impact of the rule on the health of drivers.” Id. at 1216.  The Court elected to 

“note” further observations beyond its holding, but only “for the sake of 

completeness.”  Id. at 1217.  Even the dicta is inapposite.  The statutes at issue in 

Public Citizen expressly mentioned “costs” and “benefits,” yet those terms appear 

nowhere in the Exchange Act provisions applicable in this case.  The Court read 

the agency’s duty as something more onerous than a mere consideration of costs 

and benefits only because of a separate provision that required the agency not only 

to consider costs and benefits, but also to “deal with” a long list of specific issues 

relating to commercial motor vehicle safety.   Id. at 1221.  The Court cited no legal 

authority for the questionable proposition that “dealing with” a set of factors means 

analyzing their costs and benefits.  In any event, the Exchange Act provisions 

applicable here contain nothing remotely similar to the phrase “dealing with,” so 

even under the dicta proffered in Public Citizen, there is no basis for expanding the 

SEC’s obligation beyond the highly discretionary “consideration” of factors 

established by the Supreme Court in 1950.      
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C. Legislative history confirms that Congress intended the SEC’s 

duty to consider factors to be limited and always subordinate to 

the protection of investors and the public interest. 

 

The legislative history of the securities laws confirms the limited and 

discretionary nature of the SEC’s duty.  It also shows that Congress did not intend 

economic considerations to supersede the SEC’s paramount duty to protect 

investors and the public interest.   

The Securities Acts Amendments of 1975, which added Section 23(a)(2) to 

the Exchange Act, were not passed to curb “costly” rules, but to eliminate 

anticompetitive industry practices that were harming investors who could not be 

assured of efficient and fair execution prices.  See S. REP. No. 94-75, at 1 (1975); 

H.R. REP. No. 94-229, at 94 (1975).  Thus, Congress was not driven by a desire to 

limit the SEC’s rulemaking capability or to spare industry the costs of regulation, 

but rather to further protect investors.   

Accordingly, in Section 23(a)(2), Congress required the SEC to consider the 

anticompetitive effects of its rules, but it intended this consideration to be flexible 

and entitled to deference.  For example, Congress did not require “the Commission 

to justify that such actions be the least anti-competitive manner of achieving a 

regulatory objective.”  S. REP. No. 94-75, at 13 (1975).  Moreover, “[c]ompetition 

was simply not to ‘become paramount to the great purposes of the Act.’”  Bradford 
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Nat'l Clearing Corp. v. SEC, 590 F.2d 1085, 1105 (D.C. Cir. 1978) (citing S. REP. 

No. 94-75, at 14). 

Similarly, the National Securities Markets Improvement Act of 1996, which 

added Section 3(f) to require the SEC to “consider” “efficiency, competition, and 

capital formation,” did not require rigid analysis nor did it subordinate the SEC’s 

primary duty to protect investors.  The purpose of the amendments was to 

eliminate the dual system of state and federal regulation “while also advancing the 

historic commitment of the securities laws to promoting the protection of 

investors.”  H.R. REP. No. 104-864, at 39-40 (1996).  In passing Section 3(f), 

Congress again chose to frame the SEC’s duty in terms of a consideration. 

During the deliberations over the 1996 amendments, Congress actually 

considered but rejected a much more prescriptive obligation, which would have 

required:  

(a) an analysis of the likely costs of the regulation on the U.S. 

economy, particularly the securities markets and the participants in 

those markets; and (b) the estimated impact of the rule on economic 

and market behavior, including any impact on market liquidity, the 

costs of investment, and the financial risks of investment. 

 

S. REP. No. 104-293, at 28-29 (1996).  Congress declined to impose this 

“mechanical or self-describing” process on the SEC, choosing instead to enact the 

very limited duty simply to consider certain factors.  Congress thus adopted and 

incorporated the Supreme Court’s interpretation of “consider,” which affords the 
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SEC wide discretion in determining what “part” those factors should play in the 

rulemaking process.   

D. Congress’s deliberate decision not to burden the SEC with cost-

benefit analysis is evident from many other statutes. 

 

The Supreme Court has declared that an agency’s duty to conduct cost-

benefit analysis is not to be inferred lightly or without a clear indication from 

Congress. See American Textile Mfrs. Inst., Inc. v. Donovan, 452 U.S. 490, 510-

512 & n. 30 (1981) (stating that “Congress uses specific language when intending 

that an agency engage in cost-benefit analysis”).  Therefore, when Congress 

intends cost-benefit analysis to apply, it explicitly refers to “costs” and “benefits” 

and specifies the nature of the analysis.
3
  Id. (citing the Flood Control Act, 33 

U.S.C. § 701a of 1936; the Federal Water Pollution Control Act Amendments of 

1972, 33 U.S.C. §§ 1312(b)(1)-(2), 1314(b)(1)(B); the Clean Water Act of  1977, 

33 U.S.C. § 1314(b)(4)(B) (1976 ed., Supp. III); the Energy Policy and 

Conservation Act of 1975, 42 U.S.C. § 6295(c) and (d) (1976 ed., Supp. II); the 

                                                           
3
  Congress is equally clear when it wants an agency to quantify the benefits of a 

rule.  See, e.g. 42 U.S.C. § 300g-1(b)(3) (explicitly requiring quantification); FMC 

Corp. v. Train, 539 F.2d 973, 978-979 (4th Cir. 1976) (finding quantification of the 

benefits in monetary terms was not required under the statutes at issue).  And even 

in situations where an agency has a duty to conduct a cost-benefit analysis, this 

Court has explicitly recognized that an agency’s “predictions or conclusions” do 

not necessarily need to be “based on a rigorous, quantitative economic analysis.” 

Am. Fin. Services Ass’n. v. FTC, 767 F.2d 957, 986 (D.C. Cir. 1985). 
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Clean Air Act Amendments of 1970, 42 U.S.C. § 7545(c)(2)(B) (1976 ed., Supp. 

III); and the Outer Continental Shelf Lands Act Amendments of 1978, 43 U.S.C. § 

1347(b) (1976 ed., Supp. III)); see also Safe Drinking Water Amendments of 1996, 

42 U.S.C. § 300g-1(b)(3) (imposing a duty on the Environmental Protection 

Agency to seek public comment on, and use analysis of, specific factors, including 

the “[q]uantifiable and nonquantifiable health risk reduction benefits,” the 

“[q]uantifiable and nonquantifiable costs” and “[t]he incremental costs and benefits 

associated with each alternative.”). 

When Congress wants agencies to be free from those constraints, it imposes 

a less burdensome requirement, thus giving overriding importance to particular 

statutory objectives.  See Whitman v. American Trucking Ass’ns., Inc., 531 U.S. 

457, 471 (2001) (holding that a statute “unambiguously bars cost considerations”); 

see also Nat'l Ass'n of Home Builders v. EPA, 682 F.3d 1032, 1039 (D.C. Cir. 

2012) (statutes in which agencies must “consider” the “economic” impact or 

“costs” do not require cost-benefit analysis); Cent. Ariz. Water Conservation Dist. 

v. EPA, 990 F.2d 1531, 1542 n.10 (9th Cir. 1993) (language in 42 U.S.C. § 

7491(g)(1) requiring “consideration” does not require a cost-benefit analysis).
4
 

                                                           
4
 Courts respect these congressional policy choices and even when a statute refers 

to “costs” and “benefits,” they refuse to impose a duty to conduct cost-benefit 

analysis absent language of comparison in the statute. See Weyerhaeuser Co. v. 

Costle, 590 F.2d 1011, 1045 (D.C. Cir. 1978); see also Am. Petroleum Inst. v. 
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This is the approach Congress adopted in the Exchange Act, and it stands in 

sharp contrast to the statutory provisions in which Congress explicitly mandates a 

quantification, balancing, or netting of costs and benefits.  Congress’s decision not 

to include any such cost-benefit requirements in the securities laws, while 

expressly including them in other statutes, reflects Congress’s long-standing 

judgment that the benefits of protecting investors and the public interest must not 

be subordinated to concerns about the costs of regulation.
5
 

E. Requiring a stringent economic analysis under the Exchange Act 

would thwart the SEC’s ability to implement Congress’s 

regulatory objectives. 

 

The fundamental rationale for Congress’s determination not to require the 

SEC to conduct comparative or quantitative cost-benefit analysis in its rulemaking 

is clear:  It would conflict with, and thereby frustrate, the SEC’s ability to 

implement Congress’s objectives and protect investors and the public interest. 

The process of evaluating the costs and benefits of regulation is complex, 

speculative, one-sided in its focus on cost, and imprecise.  The Office of 

Management and Budget, the steward of executive branch compliance with cost-

                                                                                                                                                                                           

EPA, 858 F.2d 261, 265 & n.5 (5th Cir. 1988); Reynolds Metal Co. v. EPA, 760 

F.2d 549, 565 (4th Cir. 1985).  
5
 The bills proposed in Congress seeking to impose a cost-benefit analysis duty on 

the SEC confirm this view.  See, e.g., SEC Regulatory Accountability Act, S. 2373, 

112th Cong. (introduced Apr. 26, 2012).  Courts have found that such proposals 

support a finding that an agency’s statute does not already mandate a cost-benefit 

analysis.  See Am. Textile Mfrs. Inst, 452 U.S. 490, 512 n.30.  
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benefit analysis, acknowledges the inherent difficulty in quantifying regulatory 

costs and benefits: 

Many rules have benefits or costs that cannot be quantified or 

monetized in light of existing information. . . .  In fulfilling their 

statutory mandates, agencies must often act in the face of substantial 

uncertainty about the likely consequences.  In some cases, 

quantification of various effects is highly speculative.
 

 

OMB, 2011 REPORT TO CONG. ON THE BENEFITS AND COSTS OF FEDERAL 

REGULATIONS AND UNFUNDED MANDATES ON STATE, LOCAL, AND TRIBAL 

ENTITIES, at 4 (2011).   

Thus, under cost-benefit analysis, many advantages of regulation, no matter 

how important to society or to properly functioning markets, may be disregarded or 

simply not captured in the calculation.  See Am. Fin. Services Ass’n v. FTC, 767 

F.2d 957, 986 (D.C. Cir. 1985).  As a result, cost-benefit analysis can become an 

“industry-cost only analysis,” which inevitably shifts regulatory policy in favor of 

industry and away from protecting investors or other public interests.  Further, the 

process is not only imprecise but also enormously time consuming, costly, and 

resource intensive, slowing the regulatory process and diverting a regulator’s very 

limited resources.     

Because of these challenges, the application of cost-benefit analysis can 

delay, dilute, or prevent the achievement of statutory goals, whether it be ridding 

the financial markets of systemic risk and fraudulent conduct, or alleviating 
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violence arising from socio-political conflict.  See Thomas J. Miles & Cass R. 

Sunstein, The Real World of Arbitrariness Review, 75 U. CHI. L. REV. 761, 814 

n.29 (2008) (citing Stephen Breyer, Judicial Review of Questions of Law and 

Policy, 38 ADMIN. L. REV. 363, 391-93(1986) for the proposition that “judicial 

requirements of an exhaustive investigation of alternatives may prevent agencies 

with scarce resources from making even minor changes,” and Jerry L. Mashaw & 

David L. Harfst, The Struggle for Auto Safety, at 149-51 (Harvard 1990), for the 

proposition that the “hard look” judicial review of cost-benefit analysis led the 

“National Highway Traffic Safety Administration to avoid rulemaking and focus 

on product recalls”).
 
 

In fact, critics of cost-benefit analysis have long warned that it is used as a 

“device not for producing the right kind and amount of regulation, but for 

diminishing the role of regulation even when it was beneficial.”
  

See Richard H. 

Pildes & Cass R. Sunstein, Reinventing the Regulatory State, 62 U. CHIC. L. REV. 

1, 5-6 (1995).  As observed by one court, the imposition of technical and 

burdensome requirements relating to cost-benefit analysis “serve[s] as a dilatory 

device, obstructing the agency from proceeding with its primary mission.”  FMC 

Corp. v. Train, 539 F.2d 973, 978-79 (4th Cir. 1976). 

These challenges and uncertainties apply with special force in the context of 

financial market regulation, where the costs and benefits are often contingent, 
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unpredictable, and exceedingly difficult to quantify.  The costs of compliance will 

often vary greatly depending on how a market participant chooses to adapt to a 

new regulation.  Assessing the benefits of a financial regulation is even more 

difficult, since it typically involves crucial yet amorphous benefits such as market 

integrity or investor confidence.  These challenges become especially difficult in 

the context of a rule designed to achieve other types of social benefits, including 

reduced conflict and violence in other areas of the world, as in this case.
6
   

Even assuming that the SEC had the ability and the resources to identify and 

quantify all of the costs and benefits of a rule, the results of such an analysis would 

threaten to second-guess or override Congress’s determination that those costs are 

warranted to achieve certain statutory goals.  This threat is obvious where 

Congress has mandated a rule, as in this case.  However, the threat also exists even 

                                                           
6
 One reason for the difficulty in quantifying costs and benefits stems from a lack 

of accessible data: It “doesn’t (sic) exist or [it is] in the hands of market 

participants who don’t want to share valuable intelligence.” Josh Boak, Dodd-

Frank foes beating path to courthouse door, POLITICO.COM, Nov. 29, 2011, 

http://www.politico.com/news/stories/1111/69353.html.  Moreover, industry 

proponents themselves either cannot or will not develop concrete measurements of 

costs and benefits, preferring instead simply to criticize the analyses performed by 

the regulatory agencies.  This passive and obstructionist tactic in the application of 

cost-benefit analysis is evident in other rulemakings criticized by industry. See, 

e.g., Peter Eavis, Making a Theoretical Case About Volcker, DEALBOOK N.Y. 

TIMES, Feb. 14, 2012, http://dealbook.nytimes.com/2012/02/14/making-a-

theoretical-case-against-volcker/; John Kemp, The Trojan Horse of cost benefit 

analysis, REUTERS, Jan. 3, 2012, http://blogs.reuters.com/great-

debate/2012/01/03/the-trojan-horse-of-cost-benefit-analysis/. 
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as to the discretionary aspects of the SEC’s rulemaking, since cost-benefit analysis 

can force a regulatory agency to adopt rules that ultimately subordinate the public 

interest to the industry’s interest in minimizing costs.            

That is why Congress chose not to require the SEC to conduct cost-benefit 

analysis in its rulemakings. Instead, it merely required the SEC to consider the 

impact of a rule on certain specifically identified economic factors, and it made 

clear that in any event, such economic considerations must not override the SEC’s 

principal duty to protect the public interest.
7
 

II. The SEC reasonably considered the factors in accordance with 

Exchange Act Sections 3(f) and 23(a)(2). 

 

The SEC considered the impact of the Rule on the protection of investors 

and the public as well as on efficiency, competition, and capital formation.  It also 

found that any burden on competition was necessary or appropriate in furtherance 

of the purposes of the statute.  Thus, far from a “complete absence of any 
                                                           
7
 If the SEC is required to conduct cost-benefit analysis and the public interest is 

subordinated to industry’s cost concerns, one casualty will be the SEC’s ability to 

fully implement the entire set of regulatory reforms relating to the securities 

markets that Congress established in the Dodd-Frank Act.  Those reforms are 

necessary to help prevent the recurrence of another financial crisis—an event that 

has inflicted almost immeasurable harm on our markets and our economy.  See 

BETTER MARKETS, THE COST OF THE WALL STREET-CAUSED FINANCIAL COLLAPSE 

AND ONGOING ECONOMIC CRISIS IS MORE THAN $12.8 TRILLION (Sept. 15, 2012), 

available at  

 http://bettermarkets.com/sites/default/files/Cost%20Of%20The%20Crisis_0.pdf. 
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discussion of a statutorily mandated factor,” Pub. Citizen, 374 F.3d at 1216, the 

SEC reasonably considered all required factors.  Applying the high degree of 

deference due to the SEC under APA jurisprudence, this consideration should be 

upheld and the Petitioners’ claims should be dismissed.  See Motor Vehicle Mfrs. 

Ass’n v. State Farm Mutual Auto. Ins. Co., 463 U.S. 29, 43 (1983) [State Farm] 

(“[T]he scope of review . . .  is narrow and a court is not to substitute its judgment 

for that of the agency.”); Envtl. Def. Fund, Inc. v. Costle, 657 F.2d 275, 283 (D.C. 

Cir. 1981) (“standard of review is a highly deferential one”).   

First, the agency considered the Rule’s impact on investors and the public.  

For example, it observed that “the purpose of [the statute] is furthering the 

humanitarian goals of reducing violence and advancing peace and security in the 

DRC and the benefits Congress intended are derived directly from the statute.” 77 

Fed. Reg. 56,336/2. Thus, the Rule is designed “to help achieve the intended 

humanitarian benefits in the way Congress directed.” Id. The SEC also recognized 

the beneficial impact of providing the required disclosure to investors, which, 

according to investors themselves, “is material to an investment decision and, 

therefore, similar to other disclosures required to be filed by issuers.” Id. at 

56,335/3-36/1; see also id. at 56,344/2 (noting that the information on the 

reasonable country of origin inquiry, required to be disclosed under the Rule, will 
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allow stakeholders to assess the issuer’s efforts and, therefore, “stakeholders could 

advocate for different processes for individual issuers”). 

 Second, the SEC appropriately considered the Rule’s impact on 

informational efficiency.  Citing commentators’ views that the Rule “protects 

investors by requiring disclosure of information that may be material to their 

understanding of the risks of investing in an issuer or supply chain,” the agency 

stated that “[t]o the extent that the required disclosure will help investors in pricing 

the securities of the issuers subject to the [Rule], the [R]ule could improve 

informational efficiency.”  Id. at 56,350/3.   

Moreover, the SEC considered capital formation as well as the potential 

loss in allocative efficiency resulting from compliance costs, which could 

“potentially divert capital away from other productive opportunities.”  Id. at 

56,350/3.  However, the agency reasonably concluded that any loss in allocative 

efficiency “could be offset, somewhat, by increased demand for the firm’s products 

and/or shares by socially conscious customers and investors,” and that it “[did] not 

expect that the rule would negatively impact prospects of the affected industries to 

an extent that would result in a withdrawal of capital from these industries.” Id. at 

56,350/3-51/1.   

Lastly, the SEC adequately considered the impact of the Rule on 

competition.  For example, it acknowledged that mining companies and private 
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and foreign companies that operate in the same market but do not have a reporting 

obligation may have a competitive advantage.  But the SEC also observed that this 

impact may be mitigated, since, in their dealings with reporting issuers, such 

companies “will bear many of the compliance costs of determining whether their 

minerals are conflict-free.”  Id. at 56,350/1-3.  Also, any competitive advantage of 

foreign companies “may be diminished” “if foreign jurisdictions implement similar 

laws or regulations similar to Section 1502 [of the Dodd-Frank Act] or the final 

rule.”   Id. at 56,350/3.  Furthermore, the exclusion of private companies in the 

Rule “may not unduly burden reporting issuers because the commercial pressure 

on private companies from issuers that need this information for their reports and 

from the public in general demanding that issuers make this information available 

could be sufficient for the private companies to provide voluntarily their conflict 

minerals information as standard practice.”  Id. at 56,349/3. 

The SEC then reasonably concluded that “Congress [had already] 

determined that [the statute’s] costs were necessary and appropriate in furthering 

the goals of helping end the conflict in the DRC and promoting peace and security 

in the DRC.” Id. at 56,350/3.  Therefore, “[t]o the extent the final rule 

implementing the statute imposes a burden on competition in the industries of 

affected issuers, . . . the burden is necessary and appropriate in furtherance of the 

purposes of Section 13(p) [15 U.S.C. § 78m(p)].”  Id.  By reasonably considering 
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the competitive impact of the Rule and explaining why any burden was necessary 

to fulfill the purpose of the statute, the SEC complied with its statutory duty.  See 

Bradford Nat'l Clearing Corp., 590 F.2d 1085, 1107 (D.C. Cir. 1978) (stating that 

the court’s “task is not to decide whether the Commission made the ‘right’ (or least 

anticompetitive) decision or the one that [the] court might have made were it 

charged with doing so but rather whether the Commission's decision falls within 

the boundaries of its broad authority”). 

III. Petitioners’ attempt to expand the SEC’s duty beyond the 

statutory requirement to consider certain economic factors has no 

other basis. 

 

As shown above, the Exchange Act does not in fact require the SEC to 

perform cost-benefit analysis as contended by Petitioners, and the SEC did all that 

the law requires in terms of assessing the economic impact of the Rule.  In 

addition, there is no other body of law that would subject the SEC to the far more 

onerous duty advocated by Petitioners. 

A. Petitioners’ reliance on Business Roundtable and Chamber I is 

mistaken. 

 

Petitioners’ claimed authority for imposing a cost-benefit duty on the SEC 

consists of the aforementioned provisions in the Exchange Act coupled with two 

recent decisions from this Court, Business Roundtable v. SEC, 647 F.3d 1144, 

1149 (D.C. Cir. 2011) and Chamber of Commerce v. SEC, 412 F.3d 133, 144 (D.C. 

Cir 2005) [Chamber I].  Pet. Br. at 26-28.  Not only is the Petitioners’ statutory 
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interpretation erroneous, as detailed above, but their reliance on Business 

Roundtable and Chamber I is also mistaken. 

As a threshold matter, in the cases where the SEC’s consideration of the 

economic impact of its rules was at issue, this Court never expressly held that the 

SEC had a duty to conduct “cost-benefit analysis.”  See, e.g., Business Roundtable, 

647 F.3d 1144; American Equity Investment Life Insurance Co. v. SEC, 613 F.3d 

166 (D.C. Cir. 2010); Chamber I, 412 F.3d 133.  But to the extent those decisions 

can be read as requiring such a duty, or any duty more onerous than what Congress 

actually imposed, that interpretation would not be entitled to precedential weight.   

The Supreme Court has held that “questions which merely lurk in the record, 

neither brought to the attention of the court nor ruled upon, are not to be 

considered as having been so decided as to constitute precedents.”  Webster v. Fall, 

266 U.S. 507, 511(1925); Honeywell Int'l, Inc. v. EPA, 374 F.3d 1363, 1374 (D.C. 

Cir. 2004).  Thus,  any overly burdensome interpretation of the SEC’s obligation 

ascribed to this Court in Chamber I and its progeny should not be considered 

controlling because in none of those cases did the parties argue or the Court 

address: 

 The plain meaning of the applicable statutes and the absence of 

cost-benefit references in those provisions; 
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 The Supreme Court’s interpretation of “consider;” which affords 

agencies wide discretion; 

 Legislative history, which reaffirms that the SEC’s duty is limited,  

entitled to deference, and subject to the public interest;  

 Other statutes, which  demonstrate that Congress knows precisely 

how to impose a cost-benefit obligation; and  

 The harmful impact on investor protection and the public interest 

arising from the imposition of burdensome non-statutory 

obligations on the SEC. 

Because these issues and authorities were neither argued nor addressed, 

those cases did not resolve or define, with any precedential weight, the SEC’s 

statutory duty to consider the economic factors listed in the Exchange Act. 

B. The APA imposes no independent obligation to conduct economic 

analysis, it strictly limits the scope of judicial review, and the SEC 

satisfied its requirements. 

 

The APA does not require an agency to conduct cost-benefit analysis.  See 

Vill. of Barrington v. Surface Transp. Bd., 636 F.3d 650, 670-671 (D.C. Cir. 

2011).
8
  Under the APA, a reviewing court’s duty is merely to determine whether a 

                                                           
8
 Nor do the various Executive Order provisions governing cost-benefit analysis 

apply to the SEC.  In fact, the SEC and all independent regulatory agencies are 

expressly excluded from executive order provisions requiring cost-benefit 

analysis.  Executive Order 13,579, 76 Fed. Reg. 41,587 (July 14, 2011); Executive 
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rule is arbitrary and capricious.  5 U.S.C. § 706(2)(A).  With respect to assessing 

an agency’s compliance with its organic statutes (here, the Exchange Act), a court 

may not find a violation of the APA unless the agency has “wholly failed” to 

comply with a statutory requirement, or if there is a “complete absence of any 

discussion of a statutorily mandated factor.”  Pub. Citizen, 374 F.3d at 1216.   

Beyond that, a court may find agency action to be arbitrary and capricious 

only when an agency “entirely failed to consider an important aspect of the 

problem, offered an explanation for its decision that runs counter to the evidence 

before the agency, or [the rule] is so implausible that it could not be ascribed to a 

difference in view or the product of agency expertise.”  State Farm, 463 U.S. at 43. 

With respect to all aspects of judicial review under the APA, the scope of the 

court’s inquiry “is narrow and a court is not to substitute its judgment for that of 

the agency.”  Id.  As this Court has long recognized, the APA “standard of review 

                                                                                                                                                                                           

Order No. 13,563, 76 Fed. Reg. 3,821, § 7 (Jan. 21, 2011); Executive Order 

12,866, 58 Fed. Reg. 51,735, § 3(b) (Oct. 4, 1993).  A recent order, Executive 

Order 13,579, addresses the independent agencies, but it does not obligate them to 

conduct cost-benefit analysis.  First, it does not obligate them to do anything, since 

unlike preceding orders, it uses entirely advisory rather than mandatory language, 

consistently using “should” rather than “shall.”  Second, although it encourages 

agencies to follow certain specified guidelines in prior executive orders, and to 

conduct retrospective rule review, it carefully excludes from that list any reference 

to the specific sections dealing with cost-benefit analysis.  Id. at § 1(c).        
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is a highly deferential one, which presumes the agency’s actions to be valid.” 

Envtl. Def. Fund, Inc. v. Costle, 657 F.2d 275, 283 (D.C. Cir. 1981).  

In this case, the SEC satisfied both of its obligations under the APA.  First, 

as demonstrated above, the SEC considered the statutorily mandated economic 

factors as specifically required under the Exchange Act, and it did so within the 

broad, discretionary parameters set forth by the Supreme Court in Sec’y of 

Agriculture v. Cent. Roig Refining Co., 338 U.S. 604, 611-12 (1950).   The SEC 

therefore complied with both the Exchange Act and the APA as to its statutory 

duty.   

Second, to the extent the SEC went beyond its narrow and limited statutory 

duty and elected to consider certain costs and benefits of the Rule, either 

qualitatively or quantitatively, that discretionary consideration met the deferential 

standard of reasonableness under the APA.  The SEC considered appropriate 

factors, explained its decisions, and arrived at a Rule that was far from 

“implausible.”  For example, the SEC reasonably considered the potential 

humanitarian and informational benefits to the public and investors in qualitative 

terms, and it explained its decision not to address the benefits quantitatively.  See 

77 Fed. Reg. 56,342/3, 56,350/2 (explaining that the decision not to attempt to 

quantify the Rule’s benefits was based on the absence of data, the agency’s 

inability to assess the effectiveness of the statute in achieving its desired social 
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benefits, and the fact that the statutory objectives “appear to be directed at 

achieving overall social benefits and are not necessarily intended to generate 

measurable, direct economic benefits to investors or issuers generally”); see also 

Stilwell v. Office of Thrift Supervision, 569 F.3d 514, 519 (D.C. Cir. 2009) (“The 

APA imposes no general obligation on agencies to produce empirical evidence.”).   

The SEC’s consideration of costs—again not required—was also reasonable.  

In particular, the agency: (1) provided a detailed overview of the comments 

submitted on the costs of each mandatory aspect of the Rule to small and large 

issuers, private and public issuers, and other distinct subsets of issuers, id. at 

56,336-42; (2) adequately explained any limitations to commentators’ cost 

estimates, see, e.g., id. at 56,352/1-53/3 (noting the assumption by commentators 

that the number of first-tier suppliers impacted by the Rule is calculated using a 

top-down approach, rather than a bottom-up approach, which appropriately takes 

into account economies of scale); (3) qualitatively discussed each of the SEC’s 

discretionary components of the Rule and the costs of those components relative to 

alternatives submitted by commentators, id. at 56,343/1-50/1; and (4) provided a 

range of initial costs and ongoing compliance costs, id. at 56,351/2.  Accordingly, 
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to the extent the SEC did engage in a discretionary consideration of costs and 

benefits, that thorough consideration was reasonable under the APA.
9
  

Petitioners fault the SEC for not adopting certain alternatives and for 

choosing alternatives, without explanation, “that raised the rule’s costs without 

any showing of marginal benefits.”  Pet. Br. at 34 (emphasis added).  However, 

although not required, the agency did in fact reasonably consider various 

alternatives and their attendant costs; chose alternatives that offered additional   

benefits; and adequately explained those choices.  As permitted in its discretion, 

the SEC chose the alternatives that it believed were more consistent with the 

benefit of furthering the purposes of the statutory mandate.  See, e.g., 77 Fed. Reg. 

56,345/1 (noting that the decision to include within the scope of the Rule issuers 

that “contract to manufacture” “affects the overall compliance costs and burdens, 

in particular, on the subset of issuers that contract to manufacture products,” but 

adopting it nonetheless, “based on [the SEC’s] interpretation of the statute in light 

of [its] understanding of the statutory intent and a reading of the statute’s text”).   

                                                           
9
 Although the SEC “considered” some of the costs and benefits relating to the 

Rule, 77 Fed. Reg. 56,334/2, it clearly did not undertake a cost-benefit analysis.  It 

certainly did not expressly assume that task.  Moreover, the only statutory 

obligation to conduct any form of economic analysis cited by the SEC was its duty 

to consider various factors under Sections 3(f) and 23(a)(2) of the Exchange Act.   

Id. at 56,335 (clearly stating what the Exchange Act “requires” of the 

Commission).   
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This approach to alternatives was not only reasonable, but an appropriate 

exercise of agency discretion.  Because the rulemaking was mandatory, Congress 

necessarily had already determined the statute’s benefits and had found that they 

justified the costs.
10

  As recognized by the SEC, “the benefits Congress intended 

are derived directly from the statue.” Id. at 56,336/2.  Therefore, alternatives that 

further the statutory objectives—by avoiding potential loopholes, for example—

necessarily achieve “marginal benefits.” Thus, the SEC’s discretionary decision to 

adopt certain alternatives that, notwithstanding their costs, would achieve these 

marginal benefits was fully explained and entirely reasonable.
11

 

Petitioners’ arguments ask the Court in effect to exceed the well-established 

limits on judicial review under the APA.  By insisting that the SEC must do more 

in its rulemaking process, the Petitioners are not only attempting to expand the 

                                                           
10

 As admitted by Petitioners, the SEC did not have the authority to second-guess 

“the congressional directive to impose a rule.”  Pet. Br. at 1.  But the agency also 

did not have the authority or need to contradict Congress’s determinations of the 

statute’s benefits or its effectiveness at achieving those benefits.  Rather, the statute 

required the SEC to promulgate a rule and expressly delegated to the Government 

Accountability Office Congress the responsibility of annually reporting to 

Congress on the effectiveness of the statute.  Dodd-Frank Act, § 1502(d).   
11

  Congress has never required the SEC to adopt the least costly approach in its 

rules.  On the contrary, it is very clear that the SEC’s primary duty is to protect 

investors and the public interest, and only then to consider whether a rule will 

promote efficiency, competition, and capital formation.   See discussion supra at 

Section I.  Moreover, Congress made clear that the SEC’s regulatory choices need 

not be the “least anti-competitive manner of achieving a regulatory objective.”  S. 

REP. No. 94-75, at 13 (1975). 
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Exchange Act requirements beyond what Congress intended, they are also seeking 

to establish hurdles that Congress never intended under the APA. 

In Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519, 543 

(1978), the Supreme Court held that courts are not to impose procedural 

requirements on agency rulemaking beyond those set forth in the APA. Id. at 543.  

The Court explained that “if courts continually review agency proceedings to 

determine whether the agency employed procedures which were, in the court’s 

opinion, perfectly tailored to reach what the court perceives to be the ‘best’ or 

‘correct’ result, judicial review would be totally unpredictable.” Id. at 546.    

Petitioners’ arguments raise the same fundamental concerns, although their 

rationale for overturning agency action—and ultimately congressionally enacted 

goals—has now shifted from the procedural grounds addressed in Vermont Yankee 

to the more substantive interference with agency decision-making based upon 

economic analysis.  See AFL-CIO v. Marshall, 617 F.2d 636, 665 n.167 (D.C. Cir. 

1979). 

However, the threatened harm is the same: hindering the rulemaking process 

and thwarting the implementation of statutory measures that Congress has deemed 

necessary to promote human welfare, from establishing sound financial markets to 

curbing violence and conflict elsewhere in the world. 
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CONCLUSION 

 

For the foregoing reasons, the Court should uphold the Rule. 
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ADDENDUM PURSUANT TO 

FED. R. APP. P. 28 AND CIRCUIT RULE 28(a)(7) 

 

 Except for the following, all applicable statutes and regulations are 

contained in the Brief for the Petitioners, and as to 15 U.S.C. § 78c(f) and 15 

U.S.C. § 78w(a)(2), in the amicus Industry Coalition’s Brief: 

   

33 U.S.C. § 701a……………………………………………………………...…..A1 

33 U.S.C. § 1312(b)(1)-(2)…...………………………………………………..…A3 

33 U.S.C. § 1314(b)(1)(B)…………………………………………………..……A6 

33 U.S.C. § 1314(b)(4)(B) (1976 ed., Supp. III)…………………………..……..A8 

42 U.S.C. § 300g-1(b)(3)……………………………………………….…….....A10 

42 U.S.C. § 6295(c)-(d) (1976 ed., Supp. II)……………………………………A13 

42 U.S.C. § 7491(g)(1)……………………………………………………….…A15 

42 U.S.C. § 7545(c)(2)(B) (1976 ed., Supp. III)………………………………..A17 

43 U.S.C. § 1347(b) (1976 ed., Supp. III)…...………………………………….A19 

 

 










































