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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES
Pursuant to Circuit Rules 26.1 and 28(a)(1), Better Markets states as follows:

(A) Parties, Intervenors, and Amici

All parties, intervenors, and amici appearing in this Court are listed in the
Brief for Petitioners and the Brief for Respondent. Better Markets is also aware of
the intention of Global Witness to file an amicus brief in support of Respondent.
In addition, Better Markets understands that certain members of Congress intend to
file an amicus brief in support of Respondent.

Better Markets is a non-profit organization founded to promote the public
interest in the financial markets. It advocates for greater transparency,
accountability, and oversight in the financial system through a variety of activities,
including comment on rules proposed by the financial regulators, public advocacy,
litigation, congressional testimony, and independent research.

Better Markets has no parent corporation and there is no publicly held
corporation that owns 10% or more of the stock of Better Markets.

(B) Rulings Under Review

References to the rule at issue appear in the Brief for Petitioners.

(C) Related Cases

Counsel is aware of no related cases currently pending in any other court.
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STATUTES AND REGULATIONS

Except for the following, all applicable statutes and regulations are
contained in the Brief for the Petitioners, and as to 15 U.S.C. § 78c(f) and 15
U.S.C. § 78w(a)(2), in the amicus Industry Coalition’s Brief: 33 U.S.C. § 701a; 33
U.S.C. § 1312(b)(1)-(2); 33 U.S.C. § 1314(b)(1)(B); 33 U.S.C. § 1314(b)(4)(B)
(1976 ed., Supp. I11); 42 U.S.C. § 300g-1(b)(3); 42 U.S.C. § 6295(c)-(d) (1976 ed.,
Supp. 11); 42 U.S.C. § 7491(g)(1); 42 U.S.C. § 7545(c)(2)(B) (1976 ed., Supp. I11);
43 U.S.C. § 1347(b) (1976 ed., Supp. Ill). These statutes are reproduced in the

Addendum.
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STATEMENT OF INTEREST OF AMICUS CURIAE

Better Markets is a non-profit organization that promotes the public interest
in the financial markets through a variety of activities." One way it furthers its
mission is by defending rules of the SEC and other financial regulators against
interested parties seeking to overwhelm those agencies with unwarranted,
inappropriate, and burdensome economic analysis obligations, including what is
often labeled “cost-benefit analysis.” Those purported obligations, however, have
no statutory or other legal basis.

Better Markets has an interest in this case because Petitioners argue that the
SEC failed to conduct what they refer to as an adequate “cost-benefit analysis”
when it promulgated the Rule. This argument seeks to expand the SEC’s very
limited duty under the securities laws far beyond what Congress intended. It
threatens not only the Rule at issue, which Congress deemed necessary to
ameliorate violence and socio-political conflict in the DRC, but also a more far-
reaching harm: Unless rejected, Petitioners’ onerous standard—found nowhere in
the securities laws—will severely undermine the SEC’s ability to implement and

defend a wide range of regulatory reforms as Congress intended. Those reforms,

! Better Markets states that no party’s counsel authored this brief in whole or in
part; no party or party’s counsel contributed money that was intended to fund the
preparation or submission of this brief; and no person—other than Better Markets,
its members, or its counsel—contributed money that was intended to fund the
preparation or submission of this brief. FED. R. App. P. 29(c)(5).
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passed by Congress in the Dodd-Frank Act and elsewhere, are essential for
protecting the public, our financial markets, and ultimately our economy from
another financial crisis.

SUMMARY OF ARGUMENT

The securities laws do not require the SEC to conduct cost-benefit analysis
when promulgating rules. The relevant statutory provisions contain no references
whatsoever to cost-benefit analysis, make no mention of “costs” or “benefits,” and
include no language stating or suggesting that the SEC must quantify or compare
the costs and benefits of a rule as a condition to implementing Congress’s
directives.

Instead, the SEC’s statutory obligation is simply “to consider” a rule’s
impact on several specifically listed economic factors. The Supreme Court has
held that Congress’s use of the word “consider” gives agencies wide discretion in
determining the role that any factors should play in the agency’s rulemaking
process.

The legislative history of the specific provisions at issue reveals that
Congress intended the SEC’s duty to be limited, rather than requiring an
exhaustive analysis of costs and benefits. That history also confirms that Congress
intended the SEC to place the protection of investors and the public interest above

all economic considerations. Removing any doubt about the true scope of the



SEC’s obligation is the plain fact that when Congress wants an agency to conduct
cost-benefit analysis in the rulemaking process, it explicitly imposes that obligation
in clear terms. Thus, its decision not to do so in the securities laws was a
deliberate policy choice.

The rationale for Congress’s approach is clear: Requiring the SEC to
conduct cost-benefit analysis for every rule would severely hamper the agency’s
ability to implement Congress’s statutory directives, and ultimately to protect the
public interest. If upheld, the Petitioners’ interpretation of the SEC’s obligations
will fuel additional unfounded attacks against the SEC’s rules in court, overwhelm
the SEC’s rulemaking process, and ultimately prevent the SEC from implementing
a wide range of congressional goals—from the Rule at issue to other provisions in
the Dodd-Frank Act.

In this case, the SEC fulfilled its limited duty to consider the economic
factors set forth in the securities laws. Moreover, there is no other legal or factual
basis for expanding the SEC’s duty or for finding that the SEC did not comply with
its limited statutory obligation. The Petitioners’ reliance on several recent
decisions from this Court is misplaced. In none of those cases did the parties
present or the Court substantively analyze the legal authorities and arguments
defining the limited scope of the SEC’s statutory duty, and, on that issue, they lack

precedential weight. In addition, the APA imposes no economic analysis



obligation on the SEC, and as interpreted by the Supreme Court, it actually
prohibits a court from substituting its judgment for that of an agency. To the
extent the SEC engaged in a discretionary consideration of certain costs and
benefits not required under the Exchange Act, that consideration was reasonable
under the APA. And where the SEC chose an approach that might prove more
costly than alternatives, in the exercise of its discretion, it reasonably did so for the
express purpose of advancing the statutory goals and achieving additional benefits.

In short, Congress has never authorized the SEC to ignore or second-guess
its rulemaking mandates, has never required the SEC to conduct cost-benefit
analysis, has never insisted that the SEC pursue the least costly manner of
implementing congressional policy, and has never authorized the SEC to
subordinate its mission of protecting investors and markets to protecting market
participants from costs Congress chose to impose. The Petitioners’ criticisms of
the Rule on grounds of economic analysis have no basis in law or policy and

should be rejected.



ARGUMENT

|. The SEC’s narrow duty under the Exchange Act is only to “consider”
certain specific factors, not to conduct cost-benefit analysis.

A. The securities laws do not contain cost-benefit analysis
requirements.

The applicable provisions of the Exchange Act do not contain any language
requiring the SEC to conduct cost-benefit analysis. Those statutory provisions
contain no references whatsoever to cost-benefit analysis, make no mention of
“costs” or “benefits,” and include no language stating or suggesting that the SEC
must quantify or compare the costs and benefits of a rule as a condition to
Implementing Congress’s directives. Therefore, Petitioners’ claim that “the SEC
failed to conduct an adequate cost-benefit analysis,” see, e.g., Pet. Br. at 45, cannot
be valid, since the SEC has no duty to conduct such an analysis.

Exchange Act Section 3(f) merely requires the SEC, after considering “the
public interest” and the “protection of investors,” “to consider . . . whether the
action will promote efficiency, competition, and capital formation.” 15 U.S.C. §
78c(f) (emphasis added). Section 23(a)(2) only requires the SEC to “consider
among other matters the impact any such rule or regulation would have on
competition,” and to refrain from adopting the rule if it “would impose a burden on
competition not necessary or appropriate in furtherance of the purposes of [the

statute].” 15 U.S.C. 8 78w(a)(2) (emphasis added).



B. The Supreme Court has held that the obligation to “consider”
factors gives an agency wide discretion.

Long before Congress added the applicable statutory provisions to the
Exchange Act in 1975 and 1996, the Supreme Court held that when statutorily
mandated “‘considerations” are not “mechanical or self-defining standards,” they
“in turn imply wide areas of judgment and therefore of discretion.” Sec’y of
Agriculture v. Cent. Roig Refining Co., 338 U.S. 604, 611-12 (1950) (“Congress
did not think it was feasible to bind the Secretary as to the part his ‘consideration’
of these three factors should play in his final judgment—what weight each should
be given, or whether in a particular situation all three factors must play a
guantitative share in his computation.”).

Following this approach, this Court has explained that where “Congress did
not assign the specific weight the [agency] should accord each of these factors, [it]
Is free to exercise [its] discretion in this area.” New York v. Reilly, 969 F.2d 1147,
1150 (D.C. Cir. 1992); see also Brady v. FERC, 416 F.3d 1, 6 (D.C. Cir. 2005).
Indeed, when Congress requires an agency to “consider” certain factors in its
rulemaking, a reviewing court’s role is limited. As discussed more fully below,
courts are not to find a rule arbitrary and capricious under the APA, 5 U.S.C. §
706(2)(A), unless the agency has “wholly failed” to comply with a statutory

requirement, or if there is a “complete absence of any discussion of a statutorily



mandated factor.” Pub. Citizen v. Fed. Motor Carrier Safety Admin., 374 F.3d
1209, 1216 (D.C. Cir. 2004).

Thus, contrary to Petitioners’ claims that the SEC had a duty to “determine”
or “analyze” the effects of the Rule, see Pet. Br. at 27, Congress chose wording
that, on its face and as interpreted by the courts, imposed a limited obligation on
the SEC to merely “consider” certain factors. Additionally, it left the agency with

broad discretion in how to discharge that obligation.

2 The Court in Public Citizen, 374 F.3d at 1221, suggested that the agency had to
“weigh” costs and benefits even though the statute simply required the agency to
“consider” costs and benefits. However, this aspect of Public Citizen is
inapplicable here for multiple reasons. First, the Court’s discussion of cost-benefit
analysis was pure dicta. The Court made clear that its holding was based solely on
the agency’s “dispositive” failure “to consider a statutorily mandated factor—the
impact of the rule on the health of drivers.” Id. at 1216. The Court elected to
“note” further observations beyond its holding, but only “for the sake of
completeness.” Id. at 1217. Even the dicta is inapposite. The statutes at issue in
Public Citizen expressly mentioned “costs” and “benefits,” yet those terms appear
nowhere in the Exchange Act provisions applicable in this case. The Court read
the agency’s duty as something more onerous than a mere consideration of costs
and benefits only because of a separate provision that required the agency not only
to consider costs and benefits, but also to “deal with™ a long list of specific issues
relating to commercial motor vehicle safety. 1d. at 1221. The Court cited no legal
authority for the questionable proposition that “dealing with” a set of factors means
analyzing their costs and benefits. In any event, the Exchange Act provisions
applicable here contain nothing remotely similar to the phrase “dealing with,” so
even under the dicta proffered in Public Citizen, there is no basis for expanding the
SEC’s obligation beyond the highly discretionary “consideration” of factors
established by the Supreme Court in 1950.
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C. Legislative history confirms that Congress intended the SEC’s
duty to consider factors to be limited and always subordinate to
the protection of investors and the public interest.

The legislative history of the securities laws confirms the limited and
discretionary nature of the SEC’s duty. It also shows that Congress did not intend
economic considerations to supersede the SEC’s paramount duty to protect
investors and the public interest.

The Securities Acts Amendments of 1975, which added Section 23(a)(2) to
the Exchange Act, were not passed to curb “costly” rules, but to eliminate
anticompetitive industry practices that were harming investors who could not be
assured of efficient and fair execution prices. See S. Rep. No. 94-75, at 1 (1975);
H.R. REP. No. 94-229, at 94 (1975). Thus, Congress was not driven by a desire to
limit the SEC’s rulemaking capability or to spare industry the costs of regulation,
but rather to further protect investors.

Accordingly, in Section 23(a)(2), Congress required the SEC to consider the
anticompetitive effects of its rules, but it intended this consideration to be flexible
and entitled to deference. For example, Congress did not require “the Commission
to justify that such actions be the least anti-competitive manner of achieving a
regulatory objective.” S. REp. No. 94-75, at 13 (1975). Moreover, “[c]ompetition

was simply not to ‘become paramount to the great purposes of the Act.”” Bradford



Nat'l Clearing Corp. v. SEC, 590 F.2d 1085, 1105 (D.C. Cir. 1978) (citing S. REP.
No. 94-75, at 14).

Similarly, the National Securities Markets Improvement Act of 1996, which
added Section 3(f) to require the SEC to “consider” “efficiency, competition, and
capital formation,” did not require rigid analysis nor did it subordinate the SEC’s
primary duty to protect investors. The purpose of the amendments was to
eliminate the dual system of state and federal regulation “while also advancing the
historic commitment of the securities laws to promoting the protection of
investors.” H.R. REP. No. 104-864, at 39-40 (1996). In passing Section 3(f),
Congress again chose to frame the SEC’s duty in terms of a consideration.

During the deliberations over the 1996 amendments, Congress actually
considered but rejected a much more prescriptive obligation, which would have
required:

(@) an analysis of the likely costs of the regulation on the U.S.

economy, particularly the securities markets and the participants in

those markets; and (b) the estimated impact of the rule on economic

and market behavior, including any impact on market liquidity, the

costs of investment, and the financial risks of investment.

S. Rer. No. 104-293, at 28-29 (1996). Congress declined to impose this
“mechanical or self-describing” process on the SEC, choosing instead to enact the

very limited duty simply to consider certain factors. Congress thus adopted and

incorporated the Supreme Court’s interpretation of “consider,” which affords the



SEC wide discretion in determining what “part” those factors should play in the
rulemaking process.

D. Congress’s deliberate decision not to burden the SEC with cost-
benefit analysis is evident from many other statutes.

The Supreme Court has declared that an agency’s duty to conduct cost-
benefit analysis is not to be inferred lightly or without a clear indication from
Congress. See American Textile Mfrs. Inst., Inc. v. Donovan, 452 U.S. 490, 510-
512 & n. 30 (1981) (stating that “Congress uses specific language when intending
that an agency engage in cost-benefit analysis). Therefore, when Congress
intends cost-benefit analysis to apply, it explicitly refers to “costs” and “benefits”
and specifies the nature of the analysis.® Id. (citing the Flood Control Act, 33
U.S.C. § 701a of 1936; the Federal Water Pollution Control Act Amendments of
1972, 33 U.S.C. 88 1312(b)(1)-(2), 1314(b)(1)(B); the Clean Water Act of 1977,
33 US.C. § 1314(b)(4)(B) (1976 ed., Supp. IlI); the Energy Policy and

Conservation Act of 1975, 42 U.S.C. § 6295(c) and (d) (1976 ed., Supp. II); the

> Congress is equally clear when it wants an agency to quantify the benefits of a
rule. See, e.g. 42 U.S.C. 8 300g-1(b)(3) (explicitly requiring quantification); FMC
Corp. v. Train, 539 F.2d 973, 978-979 (4th Cir. 1976) (finding quantification of the
benefits in monetary terms was not required under the statutes at issue). And even
In situations where an agency has a duty to conduct a cost-benefit analysis, this
Court has explicitly recognized that an agency’s “predictions or conclusions” do

not necessarily need to be “based on a rigorous, quantitative economic analysis.”
Am. Fin. Services Ass’n. v. FTC, 767 F.2d 957, 986 (D.C. Cir. 1985).

10



Clean Air Act Amendments of 1970, 42 U.S.C. § 7545(c)(2)(B) (1976 ed., Supp.
[11); and the Outer Continental Shelf Lands Act Amendments of 1978, 43 U.S.C. §
1347(b) (1976 ed., Supp. 111)); see also Safe Drinking Water Amendments of 1996,
42 U.S.C. § 300g-1(b)(3) (imposing a duty on the Environmental Protection
Agency to seek public comment on, and use analysis of, specific factors, including
the “[q]uantifiable and nonquantifiable health risk reduction benefits,” the
“[qJuantifiable and nonquantifiable costs™ and “[t]he incremental costs and benefits
associated with each alternative.”).

When Congress wants agencies to be free from those constraints, it imposes
a less burdensome requirement, thus giving overriding importance to particular
statutory objectives. See Whitman v. American Trucking Ass ns., Inc., 531 U.S.
457, 471 (2001) (holding that a statute “‘unambiguously bars cost considerations”);
see also Nat'l Ass'n of Home Builders v. EPA, 682 F.3d 1032, 1039 (D.C. Cir.
2012) (statutes in which agencies must “consider” the “economic” impact or
“costs” do not require cost-benefit analysis); Cent. Ariz. Water Conservation Dist.
v. EPA, 990 F.2d 1531, 1542 n.10 (9th Cir. 1993) (language in 42 U.S.C. 8

7491(g)(1) requiring “consideration” does not require a cost-benefit analysis).*

* Courts respect these congressional policy choices and even when a statute refers
to “costs” and “benefits,” they refuse to impose a duty to conduct cost-benefit
analysis absent language of comparison in the statute. See Weyerhaeuser Co. v.
Costle, 590 F.2d 1011, 1045 (D.C. Cir. 1978); see also Am. Petroleum Inst. v.

11



This is the approach Congress adopted in the Exchange Act, and it stands in
sharp contrast to the statutory provisions in which Congress explicitly mandates a
quantification, balancing, or netting of costs and benefits. Congress’s decision not
to include any such cost-benefit requirements in the securities laws, while
expressly including them in other statutes, reflects Congress’s long-standing
judgment that the benefits of protecting investors and the public interest must not
be subordinated to concerns about the costs of regulation.’
E. Requiring a stringent economic analysis under the Exchange Act

would thwart the SEC’s ability to implement Congress’s
requlatory objectives.

The fundamental rationale for Congress’s determination not to require the
SEC to conduct comparative or quantitative cost-benefit analysis in its rulemaking
is clear: It would conflict with, and thereby frustrate, the SEC’s ability to
implement Congress’s objectives and protect investors and the public interest.

The process of evaluating the costs and benefits of regulation is complex,
speculative, one-sided in its focus on cost, and imprecise. The Office of

Management and Budget, the steward of executive branch compliance with cost-

EPA, 858 F.2d 261, 265 & n.5 (5th Cir. 1988); Reynolds Metal Co. v. EPA, 760
F.2d 549, 565 (4th Cir. 1985).

> The bills proposed in Congress seeking to impose a cost-benefit analysis duty on
the SEC confirm this view. See, e.g., SEC Regulatory Accountability Act, S. 2373,
112th Cong. (introduced Apr. 26, 2012). Courts have found that such proposals
support a finding that an agency’s statute does not already mandate a cost-benefit
analysis. See Am. Textile Mfrs. Inst, 452 U.S. 490, 512 n.30.
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benefit analysis, acknowledges the inherent difficulty in quantifying regulatory
costs and benefits:

Many rules have benefits or costs that cannot be quantified or

monetized in light of existing information. . . . In fulfilling their
statutory mandates, agencies must often act in the face of substantial
uncertainty about the likely consequences. In some cases,

quantification of various effects is highly speculative.

OMB, 2011 REPORT TO CONG. ON THE BENEFITS AND COSTS OF FEDERAL
REGULATIONS AND UNFUNDED MANDATES ON STATE, LOCAL, AND TRIBAL
ENTITIES, at 4 (2011).

Thus, under cost-benefit analysis, many advantages of regulation, no matter
how important to society or to properly functioning markets, may be disregarded or
simply not captured in the calculation. See Am. Fin. Services Ass’n v. FTC, 767
F.2d 957, 986 (D.C. Cir. 1985). As a result, cost-benefit analysis can become an
“industry-cost only analysis,” which inevitably shifts regulatory policy in favor of
industry and away from protecting investors or other public interests. Further, the
process is not only imprecise but also enormously time consuming, costly, and
resource intensive, slowing the regulatory process and diverting a regulator’s very
limited resources.

Because of these challenges, the application of cost-benefit analysis can
delay, dilute, or prevent the achievement of statutory goals, whether it be ridding

the financial markets of systemic risk and fraudulent conduct, or alleviating
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violence arising from socio-political conflict. See Thomas J. Miles & Cass R.
Sunstein, The Real World of Arbitrariness Review, 75 U. CHI. L. Rev. 761, 814
n.29 (2008) (citing Stephen Breyer, Judicial Review of Questions of Law and
Policy, 38 ADMIN. L. Rev. 363, 391-93(1986) for the proposition that “judicial
requirements of an exhaustive investigation of alternatives may prevent agencies
with scarce resources from making even minor changes,” and Jerry L. Mashaw &
David L. Harfst, The Struggle for Auto Safety, at 149-51 (Harvard 1990), for the
proposition that the “hard look™ judicial review of cost-benefit analysis led the
“National Highway Traffic Safety Administration to avoid rulemaking and focus
on product recalls”™).

In fact, critics of cost-benefit analysis have long warned that it is used as a
“device not for producing the right kind and amount of regulation, but for
diminishing the role of regulation even when it was beneficial.” See Richard H.
Pildes & Cass R. Sunstein, Reinventing the Regulatory State, 62 U. CHIC. L. REV.
1, 5-6 (1995). As observed by one court, the imposition of technical and
burdensome requirements relating to cost-benefit analysis “serve[s] as a dilatory
device, obstructing the agency from proceeding with its primary mission.” FMC
Corp. v. Train, 539 F.2d 973, 978-79 (4th Cir. 1976).

These challenges and uncertainties apply with special force in the context of

financial market regulation, where the costs and benefits are often contingent,
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unpredictable, and exceedingly difficult to quantify. The costs of compliance will
often vary greatly depending on how a market participant chooses to adapt to a
new regulation. Assessing the benefits of a financial regulation is even more
difficult, since it typically involves crucial yet amorphous benefits such as market
integrity or investor confidence. These challenges become especially difficult in
the context of a rule designed to achieve other types of social benefits, including
reduced conflict and violence in other areas of the world, as in this case.®

Even assuming that the SEC had the ability and the resources to identify and
guantify all of the costs and benefits of a rule, the results of such an analysis would
threaten to second-guess or override Congress’s determination that those costs are
warranted to achieve certain statutory goals. This threat is obvious where

Congress has mandated a rule, as in this case. However, the threat also exists even

® One reason for the difficulty in quantifying costs and benefits stems from a lack
of accessible data: It “doesn’t (sic) exist or [it is] in the hands of market
participants who don’t want to share valuable intelligence.” Josh Boak, Dodd-
Frank foes beating path to courthouse door, PoLITico.coMm, Nov. 29, 2011,
http://www.politico.com/news/stories/1111/69353.html. Moreover, industry
proponents themselves either cannot or will not develop concrete measurements of
costs and benefits, preferring instead simply to criticize the analyses performed by
the regulatory agencies. This passive and obstructionist tactic in the application of
cost-benefit analysis is evident in other rulemakings criticized by industry. See,
e.g., Peter Eavis, Making a Theoretical Case About Volcker, DEALBoOK N.Y.
TiMES, Feb. 14, 2012, http://dealbook.nytimes.com/2012/02/14/making-a-
theoretical-case-against-volcker/; John Kemp, The Trojan Horse of cost benefit
analysis, REUTERS, Jan. 3, 2012, http://blogs.reuters.com/great-
debate/2012/01/03/the-trojan-horse-of-cost-benefit-analysis/.
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as to the discretionary aspects of the SEC’s rulemaking, since cost-benefit analysis
can force a regulatory agency to adopt rules that ultimately subordinate the public
interest to the industry’s interest in minimizing costs.

That is why Congress chose not to require the SEC to conduct cost-benefit
analysis in its rulemakings. Instead, it merely required the SEC to consider the
impact of a rule on certain specifically identified economic factors, and it made
clear that in any event, such economic considerations must not override the SEC’s
principal duty to protect the public interest.’

Il1. The SEC reasonably considered the factors in accordance with
Exchange Act Sections 3(f) and 23(a)(2).

The SEC considered the impact of the Rule on the protection of investors
and the public as well as on efficiency, competition, and capital formation. It also
found that any burden on competition was necessary or appropriate in furtherance

of the purposes of the statute. Thus, far from a “complete absence of any

" If the SEC is required to conduct cost-benefit analysis and the public interest is
subordinated to industry’s cost concerns, one casualty will be the SEC’s ability to
fully implement the entire set of regulatory reforms relating to the securities
markets that Congress established in the Dodd-Frank Act. Those reforms are
necessary to help prevent the recurrence of another financial crisis—an event that
has inflicted almost immeasurable harm on our markets and our economy. See
BETTER MARKETS, THE COST OF THE WALL STREET-CAUSED FINANCIAL COLLAPSE
AND ONGOING EcoNomic CRISIS IS MORE THAN $12.8 TRILLION (Sept. 15, 2012),
available at
http://bettermarkets.com/sites/default/files/Cost%2001%20The%20Crisis_0.pdf.
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discussion of a statutorily mandated factor,” Pub. Citizen, 374 F.3d at 1216, the
SEC reasonably considered all required factors. Applying the high degree of
deference due to the SEC under APA jurisprudence, this consideration should be
upheld and the Petitioners’ claims should be dismissed. See Motor Vehicle Mfrs.
Ass’'n v. State Farm Mutual Auto. Ins. Co., 463 U.S. 29, 43 (1983) [State Farm]
(“[T]he scope of review . . . is narrow and a court is not to substitute its judgment
for that of the agency.”); Envtl. Def. Fund, Inc. v. Costle, 657 F.2d 275, 283 (D.C.
Cir. 1981) (“standard of review is a highly deferential one”).

First, the agency considered the Rule’s impact on investors and the public.
For example, it observed that “the purpose of [the statute] is furthering the
humanitarian goals of reducing violence and advancing peace and security in the
DRC and the benefits Congress intended are derived directly from the statute.” 77
Fed. Reg. 56,336/2. Thus, the Rule is designed “to help achieve the intended
humanitarian benefits in the way Congress directed.” Id. The SEC also recognized
the beneficial impact of providing the required disclosure to investors, which,
according to investors themselves, “is material to an investment decision and,
therefore, similar to other disclosures required to be filed by issuers.” Id. at
56,335/3-36/1; see also id. at 56,344/2 (noting that the information on the

reasonable country of origin inquiry, required to be disclosed under the Rule, will
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allow stakeholders to assess the issuer’s efforts and, therefore, “stakeholders could
advocate for different processes for individual issuers™).

Second, the SEC appropriately considered the Rule’s impact on
informational efficiency. Citing commentators’ views that the Rule “protects
investors by requiring disclosure of information that may be material to their
understanding of the risks of investing in an issuer or supply chain,” the agency
stated that “[t]o the extent that the required disclosure will help investors in pricing
the securities of the issuers subject to the [Rule], the [R]ule could improve
informational efficiency.” Id. at 56,350/3.

Moreover, the SEC considered capital formation as well as the potential
loss in allocative efficiency resulting from compliance costs, which could
“potentially divert capital away from other productive opportunities.” Id. at
56,350/3. However, the agency reasonably concluded that any loss in allocative
efficiency “could be offset, somewhat, by increased demand for the firm’s products
and/or shares by socially conscious customers and investors,” and that it “[did] not
expect that the rule would negatively impact prospects of the affected industries to
an extent that would result in a withdrawal of capital from these industries.” 1d. at
56,350/3-51/1.

Lastly, the SEC adequately considered the impact of the Rule on

competition. For example, it acknowledged that mining companies and private
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and foreign companies that operate in the same market but do not have a reporting
obligation may have a competitive advantage. But the SEC also observed that this
Impact may be mitigated, since, in their dealings with reporting issuers, such
companies “will bear many of the compliance costs of determining whether their
minerals are conflict-free.” Id. at 56,350/1-3. Also, any competitive advantage of
foreign companies “may be diminished” “if foreign jurisdictions implement similar
laws or regulations similar to Section 1502 [of the Dodd-Frank Act] or the final
rule.” Id. at 56,350/3. Furthermore, the exclusion of private companies in the
Rule “may not unduly burden reporting issuers because the commercial pressure
on private companies from issuers that need this information for their reports and
from the public in general demanding that issuers make this information available
could be sufficient for the private companies to provide voluntarily their conflict
minerals information as standard practice.” Id. at 56,349/3.

The SEC then reasonably concluded that “Congress [had already]
determined that [the statute’s] costs were necessary and appropriate in furthering
the goals of helping end the conflict in the DRC and promoting peace and security
in the DRC.” Id. at 56,350/3. Therefore, “[t]o the extent the final rule
implementing the statute imposes a burden on competition in the industries of
affected issuers, . . . the burden is necessary and appropriate in furtherance of the

purposes of Section 13(p) [15 U.S.C. 8 78m(p)].” Id. By reasonably considering
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the competitive impact of the Rule and explaining why any burden was necessary
to fulfill the purpose of the statute, the SEC complied with its statutory duty. See
Bradford Nat'l Clearing Corp., 590 F.2d 1085, 1107 (D.C. Cir. 1978) (stating that
the court’s “task is not to decide whether the Commission made the ‘right’ (or least
anticompetitive) decision or the one that [the] court might have made were it
charged with doing so but rather whether the Commission's decision falls within
the boundaries of its broad authority™).

M. Petitioners’ attempt to expand the SEC’s duty beyond the

statutory requirement to consider certain economic factors has no
other basis.

As shown above, the Exchange Act does not in fact require the SEC to
perform cost-benefit analysis as contended by Petitioners, and the SEC did all that
the law requires in terms of assessing the economic impact of the Rule. In
addition, there is no other body of law that would subject the SEC to the far more
onerous duty advocated by Petitioners.

A. Petitioners’ reliance on Business Roundtable and Chamber | is
mistaken.

Petitioners’ claimed authority for imposing a cost-benefit duty on the SEC
consists of the aforementioned provisions in the Exchange Act coupled with two
recent decisions from this Court, Business Roundtable v. SEC, 647 F.3d 1144,
1149 (D.C. Cir. 2011) and Chamber of Commerce v. SEC, 412 F.3d 133, 144 (D.C.

Cir 2005) [Chamber I]. Pet. Br. at 26-28. Not only is the Petitioners’ statutory
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interpretation erroneous, as detailed above, but their reliance on Business
Roundtable and Chamber 1 is also mistaken.

As a threshold matter, in the cases where the SEC’s consideration of the
economic impact of its rules was at issue, this Court never expressly held that the
SEC had a duty to conduct “cost-benefit analysis.” See, e.g., Business Roundtable,
647 F.3d 1144; American Equity Investment Life Insurance Co. v. SEC, 613 F.3d
166 (D.C. Cir. 2010); Chamber I, 412 F.3d 133. But to the extent those decisions
can be read as requiring such a duty, or any duty more onerous than what Congress
actually imposed, that interpretation would not be entitled to precedential weight.

The Supreme Court has held that “questions which merely lurk in the record,
neither brought to the attention of the court nor ruled upon, are not to be
considered as having been so decided as to constitute precedents.” Webster v. Fall,
266 U.S. 507, 511(1925); Honeywell Int'l, Inc. v. EPA, 374 F.3d 1363, 1374 (D.C.
Cir. 2004). Thus, any overly burdensome interpretation of the SEC’s obligation
ascribed to this Court in Chamber | and its progeny should not be considered
controlling because in none of those cases did the parties argue or the Court
address:

e The plain meaning of the applicable statutes and the absence of

cost-benefit references in those provisions;
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e The Supreme Court’s interpretation of “consider;” which affords
agencies wide discretion;

o Legislative history, which reaffirms that the SEC’s duty is limited,
entitled to deference, and subject to the public interest;

e Other statutes, which demonstrate that Congress knows precisely
how to impose a cost-benefit obligation; and

e The harmful impact on investor protection and the public interest
arising from the imposition of burdensome non-statutory
obligations on the SEC.

Because these issues and authorities were neither argued nor addressed,
those cases did not resolve or define, with any precedential weight, the SEC’s
statutory duty to consider the economic factors listed in the Exchange Act.

B. The APA imposes no independent obligation to conduct economic

analysis, it strictly limits the scope of judicial review, and the SEC
satisfied its requirements.

The APA does not require an agency to conduct cost-benefit analysis. See
Vill. of Barrington v. Surface Transp. Bd., 636 F.3d 650, 670-671 (D.C. Cir.

2011).2 Under the APA, a reviewing court’s duty is merely to determine whether a

® Nor do the various Executive Order provisions governing cost-benefit analysis
apply to the SEC. In fact, the SEC and all independent regulatory agencies are
expressly excluded from executive order provisions requiring cost-benefit
analysis. Executive Order 13,579, 76 Fed. Reg. 41,587 (July 14, 2011); Executive
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rule is arbitrary and capricious. 5 U.S.C. § 706(2)(A). With respect to assessing
an agency’s compliance with its organic statutes (here, the Exchange Act), a court
may not find a violation of the APA unless the agency has “wholly failed” to
comply with a statutory requirement, or if there is a “complete absence of any
discussion of a statutorily mandated factor.” Pub. Citizen, 374 F.3d at 1216.
Beyond that, a court may find agency action to be arbitrary and capricious
only when an agency “entirely failed to consider an important aspect of the
problem, offered an explanation for its decision that runs counter to the evidence
before the agency, or [the rule] is so implausible that it could not be ascribed to a
difference in view or the product of agency expertise.” State Farm, 463 U.S. at 43.
With respect to all aspects of judicial review under the APA, the scope of the
court’s inquiry “is narrow and a court is not to substitute its judgment for that of

the agency.” 1d. As this Court has long recognized, the APA “standard of review

Order No. 13,563, 76 Fed. Reg. 3,821, § 7 (Jan. 21, 2011); Executive Order
12,866, 58 Fed. Reg. 51,735, § 3(b) (Oct. 4, 1993). A recent order, Executive
Order 13,579, addresses the independent agencies, but it does not obligate them to
conduct cost-benefit analysis. First, it does not obligate them to do anything, since
unlike preceding orders, it uses entirely advisory rather than mandatory language,
consistently using ‘“should” rather than “shall.” Second, although it encourages
agencies to follow certain specified guidelines in prior executive orders, and to
conduct retrospective rule review, it carefully excludes from that list any reference
to the specific sections dealing with cost-benefit analysis. Id. at § 1(c).
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is a highly deferential one, which presumes the agency’s actions to be valid.”
Envtl. Def. Fund, Inc. v. Costle, 657 F.2d 275, 283 (D.C. Cir. 1981).

In this case, the SEC satisfied both of its obligations under the APA. First,
as demonstrated above, the SEC considered the statutorily mandated economic
factors as specifically required under the Exchange Act, and it did so within the
broad, discretionary parameters set forth by the Supreme Court in Sec’y of
Agriculture v. Cent. Roig Refining Co., 338 U.S. 604, 611-12 (1950). The SEC
therefore complied with both the Exchange Act and the APA as to its statutory
duty.

Second, to the extent the SEC went beyond its narrow and limited statutory
duty and elected to consider certain costs and benefits of the Rule, either
qualitatively or quantitatively, that discretionary consideration met the deferential
standard of reasonableness under the APA. The SEC considered appropriate
factors, explained its decisions, and arrived at a Rule that was far from
“implausible.”  For example, the SEC reasonably considered the potential
humanitarian and informational benefits to the public and investors in qualitative
terms, and it explained its decision not to address the benefits quantitatively. See
77 Fed. Reg. 56,342/3, 56,350/2 (explaining that the decision not to attempt to
quantify the Rule’s benefits was based on the absence of data, the agency’s

inability to assess the effectiveness of the statute in achieving its desired social
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benefits, and the fact that the statutory objectives “appear to be directed at
achieving overall social benefits and are not necessarily intended to generate
measurable, direct economic benefits to investors or issuers generally”); see also
Stilwell v. Office of Thrift Supervision, 569 F.3d 514, 519 (D.C. Cir. 2009) (“The
APA imposes no general obligation on agencies to produce empirical evidence.”).
The SEC’s consideration of costs—again not required—was also reasonable.
In particular, the agency: (1) provided a detailed overview of the comments
submitted on the costs of each mandatory aspect of the Rule to small and large
issuers, private and public issuers, and other distinct subsets of issuers, id. at
56,336-42; (2) adequately explained any limitations to commentators’ cost
estimates, see, e.g., id. at 56,352/1-53/3 (noting the assumption by commentators
that the number of first-tier suppliers impacted by the Rule is calculated using a
top-down approach, rather than a bottom-up approach, which appropriately takes
into account economies of scale); (3) qualitatively discussed each of the SEC’s
discretionary components of the Rule and the costs of those components relative to
alternatives submitted by commentators, id. at 56,343/1-50/1; and (4) provided a

range of initial costs and ongoing compliance costs, id. at 56,351/2. Accordingly,
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to the extent the SEC did engage in a discretionary consideration of costs and
benefits, that thorough consideration was reasonable under the APA.°

Petitioners fault the SEC for not adopting certain alternatives and for
choosing alternatives, without explanation, “that raised the rule’s costs without
any showing of marginal benefits.” Pet. Br. at 34 (emphasis added). However,
although not required, the agency did in fact reasonably consider various
alternatives and their attendant costs; chose alternatives that offered additional
benefits; and adequately explained those choices. As permitted in its discretion,
the SEC chose the alternatives that it believed were more consistent with the
benefit of furthering the purposes of the statutory mandate. See, e.g., 77 Fed. Reg.
56,345/1 (noting that the decision to include within the scope of the Rule issuers

29 ¢

that “contract to manufacture” “affects the overall compliance costs and burdens,
in particular, on the subset of issuers that contract to manufacture products,” but

adopting it nonetheless, “based on [the SEC’s] interpretation of the statute in light

of [its] understanding of the statutory intent and a reading of the statute’s text”).

° Although the SEC “considered” some of the costs and benefits relating to the
Rule, 77 Fed. Reg. 56,334/2, it clearly did not undertake a cost-benefit analysis. It
certainly did not expressly assume that task. Moreover, the only statutory
obligation to conduct any form of economic analysis cited by the SEC was its duty
to consider various factors under Sections 3(f) and 23(a)(2) of the Exchange Act.
Id. at 56,335 (clearly stating what the Exchange Act “requires” of the
Commission).
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This approach to alternatives was not only reasonable, but an appropriate
exercise of agency discretion. Because the rulemaking was mandatory, Congress
necessarily had already determined the statute’s benefits and had found that they
justified the costs.’® As recognized by the SEC, “the benefits Congress intended
are derived directly from the statue.” Id. at 56,336/2. Therefore, alternatives that
further the statutory objectives—Dby avoiding potential loopholes, for example—
necessarily achieve “marginal benefits.” Thus, the SEC’s discretionary decision to
adopt certain alternatives that, notwithstanding their costs, would achieve these
marginal benefits was fully explained and entirely reasonable.™

Petitioners’ arguments ask the Court in effect to exceed the well-established
limits on judicial review under the APA. By insisting that the SEC must do more

in its rulemaking process, the Petitioners are not only attempting to expand the

% As admitted by Petitioners, the SEC did not have the authority to second-guess
“the congressional directive to impose a rule.” Pet. Br. at 1. But the agency also
did not have the authority or need to contradict Congress’s determinations of the
statute’s benefits or its effectiveness at achieving those benefits. Rather, the statute
required the SEC to promulgate a rule and expressly delegated to the Government
Accountability Office Congress the responsibility of annually reporting to
Congress on the effectiveness of the statute. Dodd-Frank Act, 8 1502(d).

 Congress has never required the SEC to adopt the least costly approach in its
rules. On the contrary, it is very clear that the SEC’s primary duty is to protect
investors and the public interest, and only then to consider whether a rule will
promote efficiency, competition, and capital formation. See discussion supra at
Section I. Moreover, Congress made clear that the SEC’s regulatory choices need

not be the “least anti-competitive manner of achieving a regulatory objective.” S.
RepP. No. 94-75, at 13 (1975).
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Exchange Act requirements beyond what Congress intended, they are also seeking
to establish hurdles that Congress never intended under the APA.

In Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519, 543
(1978), the Supreme Court held that courts are not to impose procedural
requirements on agency rulemaking beyond those set forth in the APA. Id. at 543.
The Court explained that “if courts continually review agency proceedings to
determine whether the agency employed procedures which were, in the court’s
opinion, perfectly tailored to reach what the court perceives to be the ‘best’ or
‘correct’ result, judicial review would be totally unpredictable.” Id. at 546.

Petitioners’ arguments raise the same fundamental concerns, although their
rationale for overturning agency action—and ultimately congressionally enacted
goals—has now shifted from the procedural grounds addressed in Vermont Yankee
to the more substantive interference with agency decision-making based upon
economic analysis. See AFL-CIO v. Marshall, 617 F.2d 636, 665 n.167 (D.C. Cir.
1979).

However, the threatened harm is the same: hindering the rulemaking process
and thwarting the implementation of statutory measures that Congress has deemed
necessary to promote human welfare, from establishing sound financial markets to

curbing violence and conflict elsewhere in the world.
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CONCLUSION

For the foregoing reasons, the Court should uphold the Rule.

Dated: March 8, 2013

29

Respectfully Submitted,

/s/ Dennis M. Kelleher

Dennis M. Kelleher
dkelleher@bettermarkets.com

Stephen W. Hall
shall@bettermarkets.com

Katelynn O. Bradley
kbradley@bettermarkets.com

Better Markets, Inc.

1825 K Street, NW, Suite 1080
Washington, DC 20006

Tel: (202)-618-6464

Fax: (202)-618-6465


mailto:dkelleher@bettermarkets.com
mailto:kbradley@bettermarkets.com

CERTIFICATE OF COMPLIANCE WITH TYPE-VOLUME
LIMITATION, TYPEFACE REQUIREMENTS, AND
TYPESTYLE REQUIREMENTS

1. This brief complies with the type-volume limitations of Fed. R. App.
P. 29(d), because this brief contains 6,802 words, excluding the parts of the brief
exempted by Fed. R. App. P. 32(a)(7)(B)(iii).

2. This brief complies with the typeface requirements of Fed. R. App. P.
32(a)(5) and the type style requirements of Fed. R. App. P. 32(a)(6), because this
brief has been prepared in a proportionally spaced typeface using Microsoft Word
2010 in 14-point Times New Roman font.

/s/ Dennis M. Kelleher

Dennis M. Kelleher

D.C. Bar No. 1009682

Better Markets, Inc.

1825 K Street N.W., Suite 1080
Washington, D.C. 20006

dkelleher@bettermarkets.com
(202) 618-6464

30



CERTIFICATEASTO
THE NECESSITY OF A SEPARATE AMICUS BRIEF

Pursuant to Circuit Rule 29(d), the undersigned counsel certifies as follows:
Better Markets understands that separate amicus briefs are being submitted by
Global Witness and by certain members of Congress. Better Markets further
understands that the issues addressed in those briefs are materially distinct from
those addressed herein, and accordingly, consolidation of the amicus briefs in

support of the Respondent is not practicable or feasible.

/s/ Dennis M. Kelleher

Dennis M. Kelleher

D.C. Bar No. 1009682

Better Markets, Inc.

1825 K Street N.W., Suite 1080
Washington, D.C. 20006
dkelleher@bettermarkets.com
(202) 618-6464

31



CERTIFICATE OF SERVICE
| hereby certify that on March 8, 2013, I caused the foregoing “Brief of
Better Markets, Inc. as Amicus Curiae in Support of Respondent U.S. Securities
and Exchange Commission” to be electronically filed using the Court’s CM/ECF

system, which served a copy of the document on all counsel of record in the case.

/s/ Dennis M. Kelleher

Dennis M. Kelleher

D.C. Bar No. 1009682

Better Markets, Inc.

1825 K Street N.W., Suite 1080
Washington, D.C. 20006
dkelleher@bettermarkets.com
(202) 618-6464

32



[Colored Page]

33



ADDENDUM PURSUANT TO
FED. R. APP. P. 28 AND CIRCUIT RULE 28(a)(7)

Except for the following, all applicable statutes and regulations are
contained in the Brief for the Petitioners, and as to 15 U.S.C. § 78c(f) and 15

U.S.C. § 78w(a)(2), in the amicus Industry Coalition’s Brief:
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TITLE 33—NAVIGATION AND NAVIGABLE WATERS

an affected Btate or by the Secretary of the
Army pursuant to said provisions, sots forth ob-
jections to the plans or proposals covered by the
report of the Secretary of the Interior, the pro-
posed worka shall not be deemed authorized ex-
cept upon approval by an Act of Congress; and
section 485h(a) of title 43 and section 590z-1(a) of
title 16 are amended aoccordingly.

(Dec. 22, 1944, ch. 665, §1, 58 Stat. 867; July 26,
1947, ch. 348, title II, §205(a), 61 Stat. 601; Pub. L.
104-308, title II, §328, Oct. 12, 1996, 110 Stat. 3697.)

AMENDMENTS

1996—Par. (a). Pub, L. 104803 substituted "Within 30
days'" for “Within ninety days" and '30-day period" for
"'ninety-day period’.

CHANGE OF NAME

Department of War designated Department of the
Army and title of Becretary of War changed to Sec-
retary of the Army by seation 205(a) of act July 26, 1047,
ch, 843, title II, 81 Stat. 601. Section 206(r) of act July
26, 1947, was repealed by section 63 of act Aug. 10, 1056,
ch. 1041, TOA Btat. 641. Beotlon 1 of act Aug. 10, 1858, en-
aoted “Title 10, Armed Forces"" which in sections 5010
t0 3018 continued Department of the Army under ad-
ministrative supervision of Secretary of the Army.

APPLIOABILITY OF SECTION TO PROJECTS AUTHOEIZED
BY FLoOD CONTROL ACTS

Pub. L, 80483, title II, §202, Aug. 13, 1966, 82 Stat. 788,
provided that: ‘“The provisions of section 1 of the Act
of Decomber 22, 1844 (Public Law Numbered 534, Sev-
enty-eighth Congress, second sesslon) [this sectlon],
shall govern with respect to projects authorized in this
Act [Pub. L. 60483, and the procedurses therein set
forth with respect to plams, proposals, or reports for
worke of improvement for navigation or flood control
and for hrrigation and purposes incidental thereto shall
apply at if herein get forth in full,"

Similar provisions were contained in the following
prior aots:

Nov, 7, 1966, Pub, L. 89-769, title I, §202, 60 Stat. 1418.

Oct, 27, 1965, Pub. L. 89-298, title IT, §203, 79 Stat, 1074.

Sept. 3, 1954, ch. 1264, title II, §202, 60 Stat. 1266.

May 17, 1960, ch. 188, title IT, § 302, 64 Stat. 170,

GLENDO UNIT, WYOMING, MISSOURI RIVER BABIN
PROJECT

Joint Res. July 18, 1854, ch. 532, §3, 68 Btat. 466, pro-
vided, with respect to the Glendo unit (dam and res-
ervolr), Missouri River Basin Projeot, at the Glendo
site on the North Platte River in Wyoming, for waiver
of the provisions of subsec. (¢) of this section. Section
1 of the Joint Resolution provided for the construotion
?ind operation of such unit by the Secretary of the Inte-

or.

BECTION AS UNAFFECTED BY BUBMERGED LANDS ACT

Provisions of this section as not amended, modified
or repealed by the Submerged Lands Act, see section
1308 of Title 43, Public Lands.

__ §701a, Declaration of policy of 1836 act

It is recognized that destruotive floods upon
the rivers of the United Btates, upsetting or-
derly procosses and causing loss of life and prop-
orty, including the erosion of lands, and impair-
ing and obstructing navigation, highways, rail-
roads, and other channels of commerce between
the States, constitute a menace Lo national wel-
fare; that it is the sense of Congress that flood
control on navigable waters or their tributaries
is a proper aotivity of the Federal Government
in cooperation with States, their political sub-

divisions, and localities thereof; that investiga-
tions and improvements of rivers and other
waterways, including watershods thereof, for
flood-control purposes are in the interest of the
general welfare; that the Federal Government
should improve or participate in the improve-
ment of navigable waters or their tributaries,
including watersheds thereof, for flood-control
purposes if the benefits to whomsoever they
may scerue are in excess of the estimated costs,
and if the lives and soclal seourity of people are
otherwise adversely affected.

(June 22, 1936, oh. 688, §1, 49 Btat. 1570.)

§701a-~1. “Flood control” defined; jurisdiction of
Federal investigations

The words ‘‘flood control'’ as used in section
701z, of this title, shall be construed to include
channel and major drainage improvements and
flood prevention improvements for protection
from groundwater-induced damages, and Federal
investigations and improvements of rivers and
other waterways for flood control and allied pur-
pogoa shall be under the jurisdiction of and shall
be prosecuted by the Departmont of the Army
under the direction of the Becretary of the
Army and supervision of the Chief of Engineers,
and Federal investigations of watersheds and
measures for run-off and water-flow retardation
and soil-erosion prevention on watersheds shall
be under the jurisdiotion of and shall be pros-
ecuted by the Department of Agriculture under
the direction of the Seoretary of Agriculture,
except a8 otherwise provided by Act of Congress.

(Deo. 22, 1944, ch. 666, §2, 58 Stat. 889; July 26,
1947, ch. 343, title II, §205(a), 61 Btat. 601; Pub. L.
89-662, title IV, §403, Nov. 17, 1886, 100 Stat. 4133.)

AMENDMENTB

1988—Pub, L. 99662 inserted '‘and flood prevention
improvements for protection from groundwater-in-
duced damages™ after “drainage improvementa”.

CHANOE OF NAME

Department of War designated Department of the
Army and title of Seoretary of War changed to Beo-
retary of the Army by seotion 206(a) of act July 28, 1947,
ch. 843, title II, 81 Btat, 601. Section 205(a) of act July
26, 1947, was repealed by seotion 63 of act Aug. 10, 1956,
¢h, 1041, 70A Stat. 641. Section 1 of act Aug. 10, 1056, en-
acted “Title 10, Armed Forces' which in sections 3010
to 3019 continued Department of the Army under ad-
minietrative supervision of Seoretary of the Army.

SAVINGS PROVISION

Authority of Becretary of Agriculture under this sec-
tion as unaffected by repeal of Seoretary’s authority
under section T01b of this title, see seotion 7 of act Aug.
4, 1954, set out as & note under section T0lb of this title.

BECTION AR UNAFFEOTED BY SUBMERGED LANDS ACT
Provisions of this seotion as not amended, modified

or repealed by the Submsrged Lands Act, see seotion
1303 of Title 43, Public Lands.

§701b. Supervision of Secretary of the Army; rec-
lamation projects unaffected

Foderal investigations and improvements of
rivers and other waterways for flood control and
allled purposes shall be under the jurisdiction of
and shall be prosecuted by the Department of
the Army under the direction of the Secretary
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tion] shall not apply to those treatment works which
are subject to a compllance achedule established before
the date of the enactment of this Aot [Feb. 4, 1887] by
a gourt order or a final administrative order."

EFFEOTIVE DATE OF 1981 AMENDMENT

Bection 22(e) of Pub. L. 97-117 provided that: “The
amendments made by this section [amending this sec-
tion] shall take effect on the date of enactment of this
Act [Dec. 29, 1981], except that no applicant, other than
the colty of Avalon, Celifornia, who applies after the
date of enactment of this Act for a permit pursuant to
subsection (h) of seotion 301 of the Federal Water Pollu-
tion Control Act [83 11.8.0, 13911¢h)] which rmodifies the
requirements of subsection (b)(1)(B) of section 301 of
such Act (33 U.8.0. 1311(b)(1)(B)] shall receive such per-
mit during the one-year period which begina on the
date of enactment of this Act."

REGULATIONS

Baction 301(f) of Pub, L, 1004 provided that: *"The Ad-
ministrator shall promulgate final regulations estab-
lishing efflusnt limitations in acoordance with sections
301(b)(2)(A) and 307(b)(1) of the Federal Water Pollution
Control Act [33 U.8.0. 1911(b)(2)(A), 1317(b)(1)] for all
toxlo pollutants referred to in table 1 of Committee
Print Numbered 85-30 of the Committee on Public
Works and Transportation of the House of Representa-
tlves which are discharged from the categories of point
sources in accordance with the following table:

Date by which the
{inal regulation shall

"'Category
ba promulgated

Organic chemlcals and plastics
and synthetle libers .. ... December 31, 1986.
Pestioldes ..... December 31, 1986."

PHOSPHATE FERTILIZER EFFLUENT LIMITATION

Amendment by aection 306(a), (b) of Pub. L. 100-4 not:
t0 be construed (A) to require the Administrator to per-
mit the discharge of gypsum or gypsum waste into the
navigable waters, (B) to affeot the procedures and
standards applicable to the Administrator in issuing
permite under section 1342(a)(1)(B) of thig title, and (L)
to affect the authority of any State to deny or comdi-
tion certification under seotion 1314 of this title with
respect to0 the issusnce of permits under section
1342(a)(1)(B) of this title, see section 308(c) of Pub, L.
100-4, sst out ae B note under section 1342 of this title.

DISOHARGES FROM POINT SOURCES IN UNITED STATES
VIRGIN ISLANDS ATTRIBUTABLE TO MANUFAOTURE OF
RUM; BXEMPTION FROM FEDERAL WATER POLLUTION
CONTROL REQUIREMBENTS; UONDITIONS

Pub. L. 98-87, title IT, § 314(g), Aug. 5, 1983, 87 Stat. 803,
as amended by Pub, L. 93-514, §2, Oot. 22, 1986, 100 Btat.
2095, provided that: ‘'Any discharge from a point source
in the United States Virgin Islands in sxistence on the
data of the enactment of this subsectlon [Aug. 5, 1063]
which diacharge is attributable to the manufacture of
rum (as defined in paragraphs (3) of seotion 7652(c) of
the Internal Revenue Code of 1986 (formerly I.R.C. 1964])
[26 U,8.0. 7862(c)(3)] shall not be subject to tha require-
ments of section 301 (other than toxic pollutant dis-
charges), section 306 or section 403 of the Federal Water
Pollution Control Act [33 U.B8.0. 1311, 1316, 1343] if—

“(1) such discharge ocoura at least ohe thousand
five hundred fest into thae territorial sea from the line
of ordinary low water from that portion of the coast
which 1s in direct contact with the sea, and

*“(2) the Governor of the United States Virgin Is-
lands determines that such discharge will not inter-
fere with the attainment or maintenance of that
water quality which shall assure protection of public
water supplies, end the protection and propagation of
a balanced population of shellfish, fish, and wildlife,
and allow recreabional activities, in and on the water
and. will not result in the discharge of pollutants in
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quantities which may reasonably be anticipated to
pose an ungceeptable risk to human health or the en-
vironment because of bloaccumulation, perslstency
in the environment, acute toxicity, chronic toxisity
(Including caroinogenicity, mutagenicity, or tera-
togenicity), or ynergistic propensities.”

CERTAIN MUNICIPAL COMPLIANCE DHADLINES
UNAFFEOTHED; EXOEPTION

Section 21(a) of Pub. L. 97117 provided in part that:
“The amendmont made by this subseotion [amending
this section) shall not be interpreted or applied to ex-
tend the date for compliance with section 301(b)(1)(B)
or () of the Federal Water Pollution Control Act [33
T.8.0. 1311(b){1)B), (0)] beyond schedules for compli-
ance in effect as of the date of enactment of this Act
[Dec. 29, 1981], except in cases whers reductions in tha
amount of financial assietance nnder this Aet (Pub. L.
97 117, see Short Title of 1081 Amendment nate set out
under section 1261 of this title] or changed conditions
affecting the rate of construction beyond the control of
the owner or opsrator will make it impossible to com-
plete construction by July 1, 1983.”

TERRITORIAL BEA AND CONTIGUOUS ZONE OF UNITED
STATES

For extension of territorial sea and contiguous zone
of United States, ase Proc. No. 6928 and Proc. No. 7419,
respectively, set out as notes under section 1331 of Title
43, Publio Lands,

§1312. Water quality related effluent limitations

(a) Establishment

Whenever, in the judgment of the Adminis-
trator or as identified under seotion 1314(l) of
this title, discharges of pollutants from a point
source or group of point sources, with ths appli-
cation of effluent limitations required under
pection 1311(b)(2) of this title, would interfers
with the attainment or maintenance of that
water quality in & specific portion of the navi-
gable waters which shall mesurs protection of
public health, public water supplies, agricul-
tural and industrial uses, and the protection and
propagation of a balanced population of shell-
Fish, [ish and wildlile, and allow recreational ao-
tivities in and on the water, effluent limitations
(including alternative effluent oontrol strate-
gies) for such point source or sources shall be es-
tablished which can reasonably bo expected to
contribute to the attainment or maintenance of
such water quality.

(b) Modifications of effluent Hmitations
(1) Notice and hearing

Prior to establishment of any effluent limi-
tation pursuant to subsection (a) of this sec-
tion, the Administrator shall publish such pro-
posed limitation and within 80 days of such
publication hold a public hearing.

(2) Permits
(A) No reasonable relationship

The Administrator, with the concurrence
of the State, may issue a permit which
modifies the effluent limitations required by
subsection ¢a) of this section for pollutants
other than toxic pollutants if the applicant
demonstrates at such hearing that (whether
or not technology or other alternative con-
trol strategies are available) there is no rea-
sonable relationship between the economic
and soclal costs and the benefits to be ob-
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tained (Including attainment of the objec-
tive of this chapter) from achieving such
limitation.

(B) Reasonable progress

The Administrator, with the concurrence
of the State, may isaue a permit which
modifies the effluent limitations required by
subsection (a) of this seotion for toxic pol-
lutants for a single period not to exceed &
years if the applicant demonstrates to the
satisfaction of the Administrator that such
modified requirements (1) will represent the
maximum degree of control within the eco-
nomic capability of the owner and operator
of the source, end (ii) will result in reason-
able further progress beyond the require-
ments of section 1311(b)(2) of this title to-
ward the requirements of subsection (a) of
this section,

(c) Delay in application of cther limitations

The establishment of effluent limitations
under this section shall not operate to delay the
application of any efflnent limitation estab-
lished under section 1311 of this title.

(June 30, 1848, ch. 758, title III, §302, as added
Pub. L. 92-500, §2, Qot. 18, 1972, 66 Btat. 846;
amended Pub. L. 100-4, title III, §308(e), Feh. 4,
1987, 101 Stat. 39.)

AMENDMENTS

1987—Subsec. (a). Pub. L. 100-4, §308(e)2), Inserted *‘or
a9 identified under section 1314()) of this title* after
Y Administrator'’ and *‘public health,' after ‘‘protec-
tion of".

Subaac. (b). Pub. L. 1004, §308(e)(1), amended suhbsec.
(b) generally. Prior to amendment, stbeeo. (b) read as
follows:

(1) Prior to establishment of any effluent limitation
pursuant to subsection (a) of this section, the Adminis-
trator shall {ssua notice of intent to establish such Um-
itation and within ninety days of auch notice hold &
public hearing to determine the relationship of the eco-
nomic and soclal oosts of achleving any such limitation
or limitations, including any economic or gsocial dis-
location in the affected community or communities, to
the saclal and economic benefite to be obtained (includ-
ing the attainment of the objective of thie chapter) and
to determine whether or not such effluent limitations
can be implemented with available tschnology or other
alternative oontrol strategies.

*(2) If a person affected by such limitation dem-
onstrates at such hearing that (whether or not such
technology ar other alternatlve control strategles are
available) there is no reasonable relationship between
the aconomic and social costs and the benefits to be ob-
tained (including attainment of the objective of this
chapter), such limitation shall not become effective
and the Administrator shall adjust euch limitation as
1t appiles to such person.”

$1813. Water quality standards and implementa-
tion plans

(a) Existing water guality standards

(1) In order to carry out the purpose of this
ohapter, any water quality standard applicable
to interstate watera which was adopted by any
State and submitted to, and approved by, or is
awaiting approval by, the Administrator pursu-
ant to this Act as in cffect immedlately prior to
Qctobor 18, 1972, shall remeln in effect nnless the
Administrator determined that such standard is
not consigtent with the applicable reguirements
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of this Act as in effect immediately prior to Oo-
tober 18, 1972, If the Administrator makes such
a determination he shall, within three months
after October 18, 1972, notify the Btate and speci-
fy the changes meeded to meet such require-
ments. If such changes are not adopted by the
State within ninety days after the date of such
notification, the Administrator shell promul-
gate such changes in accordance with subsection
(b) of this seotion.

(2) Any State which, before October 18, 1872,
hee adopted, pursuent to its own law, water
quality standards applicable to intrastato wa-
ters shall submit such standards to the Adminis-
trator within thirty days after October 18, 1972.
Each such standard shall remain in effcet, In the
same manner and to the same extent as any
other water quality standard established under
this chapter unless the Administrator deter-
mines that such standard is inconsistent with
the applicable requirements of this Act as 1n ef-
fect immediately prior to October 18, 1972. If the
Administrator makes such a dsetermination he
shall not later than the one hundred and twenti-
oth day after the date of submission of such
standards, notify the Btate and specify the
changes needed to meet such requirements. If
such changes are not adopted by the State with-
in ninety daye after such notification, the Ad-
ministrator shall promulgate such changes in
accordance with subseotion (b) of this seotion,

(3)(A) Any State which prior to October 18,
1972, has not adopted pursuant to its own laws
water quality standards applicable to intrastate
waters shall, not later than ome hundred and
eighty days after Qctober 18, 1972, adopt and sub-
mait such standards to the Administrator.

(B) If the Administrator determines that any
such standards are comsistent with the applica-
ble requirements of this Act as in effect imme-
diately prior to October 18, 1972, he shall approve
such standards.

(C) If the Administrator determines that any
such standards are not consistent with the ap-
plicable requirements of this Act a8 in effect im-
mediately prior to Ootober 18, 1972, he shall, not
later than the ninetieth day after the date of
submission of such standards, notify the Btate
and specify the changes to mest such require-
ments. If such changes are not adopted by the
State within ninety days after the date of notifi-
oation, the Administrator shall promulgate such
standards pursuant to subsection (b) of thia Bec-
tion.

(b) Proposed regulations

(1) The Administrator ghall promptly prepare
and publish proposcd regulations setting forth
water guality standards for a State in accord-
anoe with the applicable requirements of this
Aot as in effect immediately prior tio October 18,
1972, 1f—

(A) the State falls to submit water quality
gtandards within the times prescribed in sub-
gection (a) of this section.

(B) a water quality standard submitted by
such State under subsection (a) of this seotion
is determined by the Administrator not to be
congistent with the applicable requirements of
subsection (a) of this section.

(2) The Administrator shall promulgate any
water quality standard published in a proposed
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lish, within one year after October 18, 1872 (and
from time to time thereafter revise) information
(A) on the Ffactors necessary to restore and
maintain the chemical, physical, and biological
integrity of all navigable waters, ground waters,
waters of the contiguous zone, and the oceans;
(B) on the factors necessary for the protection
and propagation of shellfish, fish, and wildlife
for classes and oategories of receiving waters
and to allow recreational activities in and on
the water; and (C) on the measurement and clas-
sificabion of water quality; and (D) for the pur-
pose of seotion 1313 of this title, on and the iden-
tifioation of pollutants suitable fer maximum
daily load measurement correlated with the
achievement of water quality objectives.

(3) Buch criteria and information and revisions
thersof shall be issued to the States and shall be
published in the Federal Register and otherwise
made available to the public.

(4) The Administrator shall, within 90 days
after December 27, 1977, and from time to time
thereafter, publish and revise as appropriate in-
formation identifying conventiomal pollutants,
including but not limited to, pollutants clagsi-
fied as blological oxygen demanding, suspended
solids, fecal coliform, and pH. The thermal com-
ponent of any discharge shall not be identified
as & convenfional pollutant under this para-
graph.

(B)(A) The Administrator, to the extent prac-
ticable before consideration of any request
under aection 1311(g) of this title and within six
months after December 27, 1977, shall develop
and publish information on the factors nec-
essary for the proteotion of public water sup-
plies, and the protection and propagation of a
balanced population of shelifish, fish and wild-
life, and to allow recreational activities, in and
on the water.

(B) The Administrator, to the extent prac-
tioable before consideration of any application
under section 1311Ch) of this title and within six
months after December 27, 1977, shall develap
and publish information on the factors nec-
essary for the protection of public water sup-
plies, and the protection and propagation of &
balanced indigenous population of shellfish, fish
and wildlife, and to allow recreational aotivi-
ties, in and on the water.

(8) The Administrator shall, within three
months after December 27, 1877, and annually
theroafter, for purposes of section 1311(h) of this
title publish and revise a8 appropriate informa-
tion identifylng each water quality standard in
effect under this chapter or State law, the spe-
cific pollutants associated with such water gual-
ity standard, and the particular waters to which
such water quality standard applies.

(7) GUIDANCE TO STATES.—The Administrator,
after consultation with appropriate Btate agen-
cies and on the basls of criteria and information
published under paragraphs (1) and (2) of this
subsection, shall develop and publish, within 8
months after February 4, 1987, guldance to the
Btates on performing the identification required
by subsectlon ()(1) of this section.

(8) INFORMATION ON WATER QUALITY CRITERIA —
The Administrator, after consultation with ap-
propriate State agencies and within 2 years
after February 4, 1987, shall develop and publish
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information on methods for eatablishing and
measuring water quality criteria for toxic pol-
lutants on other bases than pollutant-by-pollut-
ant oriteria, including biological monitoring and
agseRsment mathods,

(9) REVISED ORITERIA FOR COASTAL REOREATION
WATERS.—

(A) IN GENERAL.—Not later than b years after
Qotober 10, 2000, after consultation and in co-
operation with appropriate Fedcral, Btate,
tribal, and local officials (including local
health officials), the Administrator shall pub-
1lish new or revised water quality criteria for
pathogens and pathogen indicators (including
a revised list of testing methods, as appro-
priate), based on the results of the studies con-
duoted under section 1254(v) of this title, for
the purposs of protecting humen health in
coastal recreation waters.

(B) REVIEWS.—Not later than the date that
is 5 years after the date of publication of
water quality criteria under this paragraph,
snd at least once every b years thereafter, the
Administrator shall review and, as necessary,
revige the water quality criteris.,

(b) Effluent limitation guidelines

For the purpose of adopting or revising efflu-
ent limitations under this chapter the Adminis-
trator shall, after consultation with appropriate
Federal and State agencles and other interested
peraons, publish within one year of October 18,
1972, regulations, providing guidelines for offlu-
ent limitations, and, at least annually there-
after, reviee, If appropriate, such regulations.
Such regulations shall—

(1)(A) identify, in terms of amounts of con-
stituents and chemical, physical, and biologi-
cal characteristies of pollutants, the degree of
effluent reductlon attainable through the ap-
plication of the best practicable control tech-
nology ourrently available far classes and cat-
egories of point sources (other than publicly
owned treatment works); and -

(B) apeocify factors to be taken into account
in determining the control measures and prac-
tices to be applicable to point sources (other
than publicly owned treatment works) within
such categories or classes. Factors relating to
the assessment of best practioable oomtrol
technology currently available to comply with
subsection (b)(1) of section 1311 of this title
shall include consideration of the total oost of
application of technology in relation to the ef-
fluent reduction benefits to be achieved from
such application, and shall also take into aoc-
count the age of equipment and facllitles in-
volved, the process employed, the engineering
aspeots of the application of various types of
control techniques, process changes, non-
water quality environmental impact (inolud-
ing energy requirements), and such other fac-
tors as the Administrator deems appropriate;

(2)(A) identily, in terms of amounts of con-
stituents and chemical, physical, and biologi-
oal characteristics of pollutants, the degree of
effluent reduction attainable through the ap-
plication of the best control measures and
praotices achievable including treatment tech-
nigues, process and procedure innovations, op-
erating methods, and other alternatives for
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(3) identify control measures and practices
available to eliminate the discharge of pollut-
ants from categories and classes of point
sources, taking into account the cost of
achieving such ellmination of the discharge
of pollutants; and

(4)(A) {dentify, in terms of amounts of con-
stituents and chemlcal, physica], and biologi-
cal characteristics of pollutants, the degree of
effluent reduction attainable through the ap-
plication of the best conventional pollutant
control technology (including measures and
practices) for classes and categories of point
sources (other than publicly owned treatment
works); and

(B) specify factors to be taken into account
In determining the best conventional pollut-
ant control technology measures and prac-
tices to comply with section 1311(bX2)(E) of
this title to he applicable to any point source
(other than publicly owned treatment works)
within such categories or classes. Factors re-
lating to the assessment of best conventional
pollutant control technology (including meas-
ures and practices) shall include considera-
tion of the reasonableness of the relationship
between the costs of attaining a reduction In
effluents and the effluent reduction benefits
derived, and the comparison of the cost and
level of reduction of such pollutants from the
discharge from publicly owned treatment
works to the cost and level of reduction of
such pollutants from a class or category of in-
dustrial sources, and shall take into account
the age of equipment and facilities Involved,
the process employed, the engineering aspects
of the application of various types of control
techniques, process changes, non-water qual-
ity environmental impact (including energy
requireinents), and such other factors as the
Administrator deems appropriate.

[See main edition for text of (¢)]

(d) Secondary treatment information; altermative
waste treatment management techniques and sys-
tems

[See main edilion for text of (1) and (2)]

(8) The Administrator, after consultation
with appropriate Federal and State agencies
and other interested persons, shall promulgate
within one hundred and eighty days after De-
cember 27, 1977, guldelines for identifying and
evaluating innovative and alternative
wastewater treatment processes and techniques
referred to in section 1281(g)(5) of this title.

(e) Best management practices for industry

The Administrator, after consultation with
appropriate Federal and State agencles and
other interested persons, may publish regula-
tions, supplemental to any effluent limitations
specified under subsections (b) and (c) of this
section for a class or category of point sources,
for any specific pollutant which the Adminis-
trator is charged with a duty to regulate as a
toxic or hazardous pollutant under section
1317(a)(1) or 1321 of this title, to control plant
site runoff, spillage or 'eaks, sludge or waste
disposal, and drainage from raw material stor-
age which the Administrator determines are as-
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soclated with or anclllary to the industrial man-
ufacturing or treatment process within such
class or category of point sources and may con-
tribute significant amounts of such pollutants
to navigable waters. Any applicable controls es-
tablished under this subsection shall be includ-
ed as a requirement for the purposes of section
1311, 1312, 1316, 1317, or 1343 of this title, rs
the case may be, in any permit issued to a point
source pursuant to section 1342 of this title.

() Identification and evaluation of nonpoint sources
of pollution; processes, procedures, and methods
to control pollution

The Administrator, after consultation with
appropriate Federal and State agencies and
other interested persons, shall issue to appro-
priate Federal agencies, the States, water pollu-
tion control agencies, and agencies designated
under section 1288 of this title, within one year
after October 18, 1972 (and from time to time
thereafter) information including (1) guidelines
for identifying and evaluating the nature and
extent of nonpoint sources of pollutants, and

(2) processes, procedures, and methods to con-

trol pollution resulting fromm—

(A) agricultural and silvicultural activities,
including runoff from fields and crop and
forest lands;

(B) mining activities, including runoff and
slitation from new, currently operating, and
abandoned surface and underground mines;

(C) all construction activity, including
runoff from the facilities resulting from such
canstruction;

(D) the disposal of pollutants in wells or in
subsurface excavations;

(E) salt water intrusion resulting from re-
ductions of fresh water flow from any cause,
including extraction of ground water, irriga-
tion, obstruction, and diversion; and

(F) changes in the movement, flow, or circu-
lation of any navigable waters or ground
waters, including changes caused by the con-
struction of dams, levees, channels, cause-
ways, or flow diversion facilities.

Such information and revisions thereof shall he
published In the Federal Register and other-
wise made avallable to the public.

(g) Guidelines for pretreatment of pollutants

(1) For the purpose of assisting States in car-
rying out programs under section 1342 of this
title, the Administrator shall publish, within
one hundred and twenty days after October 18,
1972, and review at least annually thereafter
and, if appropriate, revise guidelines for pre-
treatment of pollutants which he determines
are not susceptible to treatment by publicly
owned treatment works. Guidelines under this
subsection shall be established to control and
prevent the discharge into the navigable
waters, the contiguous zone, or the ocean
(either directly or through publicly owned
treatment works) of any pollutant which inter-
feres with, passes through, or otherwise is in-
coinpatible with such works.

(2) When publishing guidelines under this
subsection, the Administrator shall designate
the category or categories of treatment works
to which the guldelines shall apply.



42 U.S.C. § 300g-1(b)(3)

A10



Page 969

Rulemaking published in volumse 47, Fedoral
Registor, page 0352, and in volume 48, Federal
Register, page 45502, the Administrator shall
publish maximum contaminant level goals and
promulgate national primary drinking water
regulations—

@) not later than 1 year after June 19, 1986,
for not fewer than 9 of the listed contami-
nants;

(ii) not later than 2 years after June 16,
1988, for not fewer than 40 of the listed con-
taminants; and

(iii) not later than 3 years after June 19,
1988, for the remainder of the listed contami-
nants.

(B) SUBSTITUTION OF CONTAMINANTS.—If the
Administrator identifies s drinking water con-
taminant the regulation of which, in the judg-
ment of the Administrator, is more likely to
be proteotive of public health (taking into ac-
count the achedule for regulation under sub-
paragraph (A)) than a contaminant referred to
in subparagraph (A), the Administrator may
publish a maximum contaminant level goal
and promulgate a national primary drinking
water regulation for the ldentifled contami-
nant in lieu of regulating the contaminant re-
ferred to in subparagraph (A). Bubstitutions
may be made for not more than 7 contami-
nants referred to in subparagraph (A). Regule-
tion of a contaminant identified under this
subparagraph shall be in accordance with the
schedule applicable to the contaminant for
which the substitution is made.

(C) DISINFECTANTS AND DISINFECTION BYFROD-
vcTs.—The Administrator shall promulgate an
Interim Enhanced Surface Water Treatment
Rule, & Final Enhanced Surface Water Treat-
ment Rule, a Stage I Disinfectants and Dia-
infection Byproduots Rule, and a Stage II Dis-
infectants and Disinfeotion Byproducts Rule
in accordance with the schedule published in
volume 59, Federal Register, page 6361 (Feb-
ruary 10, 1994), in table III1.13 of the proposed
Information Collection Ruls. I a delay occurs
with respect to the promulgation of any rule
in the schedule referred to in this subpera-
graph, all subsequent rules shall be completed
a8 expeditiously as practicable but mo later
than a revised date that refleots the interval
or intervels for the rules in the schedule.

(3) RISK ASSESSMENT, MANAGEMENT, AND COM-
MUNICATION.—

(A) USE OF SCIENCE IN DECISIONMAKING.—In
carrying out this section, and, to the degree
that an Agenoy action is based on science, the
Administrator shall use—

(i) the best available, peer-reviewed
soience and supporting studies conducted in
accordance with sound and objeotive sci-
entific practices; and

(ii) data collected by accepted methods or
best available methods (if the reliability of
the method and the naturs of the decision
justifies use of the data).

(B) PUBLIC INFORMATION.—In carrying out
this section, the Administrator shall ensure
that the presentation of Information on public
health effects is comprehensive, informative,
and understandable. The Administrator shall,

All
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in a, document made available to the public in
support of e regulation promulgated under
this section, specify, to the extent prac-
ticable—

(1) each population addressed by any esti-
mate of public health effects;

(ii) the expeoted risk or central estimate
of risk for the specific populations;

(ii) each appropriate upper-bound or
lower-bound estimate of risk;

(iv) each significant uncertainty identified
in the process of the assessment of public
health effects and studies that would assist
in resolving the uncertalnty; and

(v) peer-reviewed studies known to the Ad-
ministrator that support, are directly rel-
evant to, or fail to support any estimate of
public health effects and the methodology
used to reconcile inconsistencies in the scl-
entific data.

(C) HEALTH RISK REDUCTION AND COST ANALY-
SIS —

(1) MAXIMUM CONTAMINANT LEVELS.—When
proposing any national primary drinking
water regulation that inoludes s maximum
contaminant level, the Administrator shall,
with respect to a maximum contaminant
level that is being considered in accordanco
with paragraph (4 and eaoh alternative
maximum oontaminant level that is being
oconsidered pursuant to paragraph (5) or
(6)(A), publish, seck public comment on, and
use for the purposes of paragraphs (1), (56),
and (6) an analysis of each of the following:

@) Quantifiable and nonquantifiable
hoalth risk reduction bemsfits for which
there 18 a factual bagis in the rulemaking
record to conclude that such benefits are
likely to ocour as the result of treatment
to comply with each leval.

(II) Quantifiable and nonquantifiable
health rlsk reduction benefits for which
there is a factual basis in the rulemaking
record to conclude that such beneflts are
likely to ocour from reductions in co-00-
curring contaminants that may be attrib-
uted solely to compliance with the maxi-
mum contaminant level, exoluding bene-
fite resulting from compliance with other
proposed or promulgated regulations.

dII) Quantifiable and nonquantifiable
costs for which there 1s a factual basis in
the rulemaking record to oconclude that
such costs ars likely to occur solely as a
result of compliance with the maximum
contaminant level, including monitoring,
treatment, and other costs and excluding
costs resulting from compliance with
other proposed or promulgated regula-
tions.

(IV) The incremental costs and benefits
associated with each alternative meximum
contaminant level considered.

(V) The effects of the contaminant on
the general population and on groups with-
in the general population such as infants,
children, pregnant women, the elderly, in-
dividuals with a history of serious illness,
or othor subpopulations that are 1dentified
as likely to be at greater risk of adverse
health effects due to exposure to contami-
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nants in drinking water than the general
population.

(VI) Any increased health risk that may
occur ag the result of compliance, includ-
ing risks associated with co-occurring con-
taminants.

(VII) Other relevant factors, including
the quality and extent of the information,
the uncertainties in the analysis support-
ing subclauses (I) through (VI), and factors
with respect to the degree and mature of
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tion for efficacy under field conditions and not
solely under laboratory conditions, are avail-
able (taking cost into consideration). For the
purpose of this paragraph, granular aotivated
carbon is feasible for the control of synthetic
organic chemicals, and any technology, treat-
ment technique, or other means found to be
the best available for the control of synthetio
organio chemicals must be at least as effective
in controlling synthetic orgenic chemicals as
granular activated carbon.

the risk.

(ii) TREATMENT TECHNIQUES,—When propos-
ing a national primary drinking water regu-
lation that includes a troatment technique
in accordance with paragraph (T)(A), the Ad-
ministrator shall publish and seek public
comment on an analysis of the health risk
reduction benefits and costs likely to be ex-
perienced as tho result of compliance with
the treatment technique aend alternativo
treatment techniques that are being consid-
erod, taking into aocount, as appropriate,
the factors described in clause (i).

(iii) APPROACHES TO MEASURE AND VALUE
BENEFITS.—The Administrator may identify
valid approaches for the measurement and
valuation of benelits under this subpara-
graph, including approaches to identify con-
sumer willingness to pay for reductions in
health risks from drinking water contami-
nants.

{iv) AUTHORIZATION.—Thore are authorized
to be appropriated to the Administrator,
acting through the Office of Ground Water
and Drinking Water, to conduot studies, as-
sessments, and analyses in support of regula-
tlons or the development of methods,
$35,000,000 for each of fiscal years 1896
| through 2003.

(4) GOALS AND STANDARDS.—

(A) MAXIMUM CONTAMINANT LEVEL GOALS.—
Each maximum contaminant level goal estab-
lished under this subsection shall be set at the
level at which no known or anticipated ad-
verse effects on the health of persons occur
and which allows an adequate margin of safe-

ty.

(B) MAXIMUM CONTAMINANT LEVBLS.—Excepb
ag provided in paragraphs () and (6), each na-
tional primary drinking wator regtlation for a
contaminant for which & maximum contami-
nant level goal is established under this sub-
section shall spacify a maximum contaminant
level for such contaminant which is as close to
the meximum contaminant level goal as is
feasible.

(C) DETERMINATION.—AL the time the Admin-
{strator proposes a national primary drinking
water regulation under this paragraph, the Ad-
ministrator shall publish a determination as
to whether the benefits of the maximum con-
taminant level justify, or do not justify, the
costs based on the analysis conducted under
paragraph 3)(C).

(D) DEFINTTION OF FBASIBLE.—For the pur-
poses of this subsection, the term *‘feasible"
meana feasible with the use of the best tech-
nology, treatment techniques and other means
which the Administrator finds, after examina-

Al2

(E) FEABIBLE TECHNOLOGIES.—

(i) IN GENERAL.—Each pational primary
drinking water regulation whloh establishes
a maximum contaminant level shall 1ist the
technology, treatment techniques, and other
means which the Administrator finds to be
feasible for purposes of meeting such maxi-
mum contaminant level, but a regulation
under this subsection shall not require that
any epecified technology, treatment Lech-
nique, or other means be used for purposes of
meeting such maximurm contaminant level.

(ii) LisT OF TECHNOLOGIES FOR SMALL 8YS-
TEM8.—The Administrator shall include in
the list any technology, treatment teoh-
nique, or other means that is affordable, aBs
determined by the Administrator in con-
sultation with the States, for small public
water systems serving—

(I) a population of 10,000 or fewer but

more than 3,300;

(I1) & population of 3,300 or fewer but
more than 600; and

(ITT) & population of 600 or fewer but
more than 25;

and that achieves compliance with the maxi-
mum ocontaminant level or treatment tech-
nique, including packaged or modular 8ys-
tems eand peoint-of-entry or point-of-use
treatment units. Point-of-entry and point-
of-use treatment units shall be owned, con-
trolled and malntained by the public water
gystem or by a person under oontract with
the public water system to ensure proper op-
eration and maintenance and campliance
with the maximum contaminant level or
treatment technique and eguipped with me-
chaniocal warninga to ensurs that customers
arse antomatically notified of operational
problems. The Administrator shall not in-
olude in the liat any point-of-usc treatment
technology, treatment technigue, or other
means to achieve compliance with a maxi-
mum contaminant level or treatment tech-
nique requirement for a microbial contami-
nant (or an indicator of a microbial con-
taminant). If the American National Stand-
ards Instibute has lssued product standards
applicable to & specific type of point-ol-
entry or point-of-use treatment unit, indi-
vidual units of that type ghall not be accept-
ed for compliance with a maximum contami-
nant level or troatment technigue require-
ment unless they are independently certified
in acoordance with such standards. In listing
any btechnology, treatment technlique, or
other means pursuant to this clause, the Ad-
ministrator shall consider the guality of the
source water to be treated.

(iil) LI1ST OF TECHNOLOGIES THAT ACHIEVE
COMPLIANCE,—Except as provided in clause
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have the same effect as would a standard pre-
scribed for such type (or class) under this sec-
tion.

(e) Achievement of maximum improvement in energy
efficiency

Energy efficiency standards for each type (or
class) of covered products prescribed under this
section shall be designed to achleve the maxi.
mum improvement in energy efficlency which
the Becretary determines 1s technologically fea-
sible and economically justified. Such standards
may be phased In, over a perlod not In excess of
5 years, through the establishment of interme-
diate standards, as determined by the Secre-
tary.
(d) Beneficialness of standards

Before determining whether a standard Is
economically justified under subsection (c) of
this section, the Secretary, after recelving any
views and comments furnished with respect to
the proposed standard under section 6308 of
this title, shall determine that the benefits of
the standard exceed its burdens based, to the
greatest extent practicable, on a weighing of
the following factors:

(1) the economic impact of the standard on
the manufacturers and on the consumers of
the products subject to such standard,

(2) the savings in operating costs through-
out the estimated average life of the covered
products in the type (or class), compared to
any increase in the price of, or In the initial
charges for, or maintenance expenses of, the
covered products which are likely to result
from the imposition of the standard,

(3) the total projected amount of energy
savings likely to result directly from the tun-
position of the standard,

(4) any lessening of the utility or the per-
formance of the covered products likely to
result from the imposition of the standard,

(5) the impact of any lessening of competi-
tion determined In writing by the Attorney
General that is likely to result from the impo-
sition of the standard,

(6) the need of the Natlon to conserve
energy, and

(7) any other factors the Secretary consid-
ers relevant.

For purposes of paragraph (5), the Attorney
General shall, not later than 60 days after the
publication of a proposed rule prescribing an
energy efficlency standard, make a determina-
tion of the Impact, if any, from any.lessening of
competition likely to result from such standard
and transmlt such determination in writing to
the Secretary, together with an analysis of the
nature and extent of such impact. Any such de-
termination and analysis shall be published by
the Secretary in the Federal Register.
- (e) Exemptions

(1) Subject to paragraph (2), the Secretary
may, on application of any manufacturer,
exempt such manufacturer from all or part of
the requirements of any rule prescribing an
energy efficiency standard under this section
for any period which does not extend beyond
the date which is 24 months after the date such
rule is prescribed, If the Secretary finds that
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the annual gross revenues to such manufactur-
er for the preceding 12-month period from all
its operations (including the manufacture and
sale of covered products) does not exceed
$8,000,000. In making such finding in the case
of any manufacturer, the Secretary shall take
{nto account the annual gross revenues of any
other person who controls, Is controlled by, or
{s under common control with, such manufac-
turer.

(2) The Secretary may not exercise the au-
thority granted under paragraph (1) with re-
spect to any type (or class) of covered product
subject to an energy efficiency standard estab-
lished under this section unless he makes a
finding, after obtaining the written views of the
Attorney Generzl, that a fallure to allow an ex-
emption under paragraph (1) would likely
result in a lessening of competition.

(f) Rules specifying levels of energy efficiency

(1) A rule prescribing an energy efficiency
standard for a type (or class) of covered prod-
ucts shall specify a level of energy efficiency
higher or lower than that which applies (or
would apply) for such type (or class) for any
group of covered products which have the same
function or intended use, if the Secretary, In
his discretion, determines that covered prod-
ucts within such group—

(A) consume a different kind of energy
from that consumed by other covered prod-
ucts within such type (or class), or

(B) have a capacity or other perfarmance-
related feature which other products within
such type (or class) do not have,

justifying a higher or lower standard from that
which applies (or will apply) to other products
within such type (or class). In determining
under this paragraph whether a performance-
related feature Justifies the establishment of a
higher or lower standard, the Secretary shall
consider such factors as the utility to the con-
sumer of such a feature, and such other factors
as he deems appropriate.

(2) Any rule prescribing a higher or lower
level of energy efficlency under paragraph (1)
shall include an explanation of the basis on
which such higher or lower level was estab-
lished.

(g) Priorities respecting establishment of energy effi-
ciency standards

In prescribing energy efficlency standards
under this section, the Secretary shall give pri-
ority to the establishment of energy efficiency
standards for types of products (or classes
thereol) specified in paragraphs (1), (2), (4), (5),
(8), (1), (9), (12), and (13) of section 82982(a) of
this title.

(h) Reevaluation; publication in Federal Register

(1) Not later than 5 years after prescribing an
energy efficlency standard under this sectlon
(and from time to time thereafter), the Secre-
tary shall—

(A) conduct a reevaluation in order to deter-
mine whether such standard should be
amended in any manner, and

(B) make, and publish in the Federal Regis-
ter, such determination.

In conducting such reevaluation, the Secretary
shall take into account such information as he



42 U.S.C. § 7491(g)(1)

Al5



Page 6309 TITLE 42—THE PUBLIC HEALTH AND WELFARE §7481

section (a)(8) of this section on appropriate
techniques and methods for implementing this
section (as provided in subparagraphs (A)
through (C) of such subseotion (a)(3)), and

(2) require each applicable implementation
plan for a State in which any area listed by
the Administrator under subsection (a)2) of
this section is located (or for a State the emis-
slons from which may reasonably be antlci-
pated to caunse or contribute to any impair-
ment of visibility in any such area) to contain
such emisslon limits, schedules of compliance
and other measures as may be necessary to
malke reasonable progress toward meeting the
national goal specified in subsection (a) of this
geotion, including—

(A) excapt as otherwise pravided pursuant
to subsection (c) of this Bection, a reguire-
ment that each major stationary sonrce
which 1s in existence on August 7, 1877, but
which has not been in operation for more
than fifteen years as of such date, and
which, a8 determined by the State (or the
Administrator in the case of a plan promul-
gated under section 7410(c) of this title)
emits any air pollutant which may reason-
ably be anticipated to cause or contribute to
any impairment of visibility in any such
area, shall procure, install, and operate, as
expeditionsly a8 practicable (and maintain
thereafter) the best available retrofit tech-
nology, as determined by the Btate (or the
Administrator in the case of a plan promul-
gated under section 7410(c) of thie title) for
controlling emissions from such source for
the purposc of eliminating or reducing any
such Impairment, and

(B) a long-term (ten to fifteen years) strat-
ogy for making reasonable progress toward
meeting the national goal specified in sub-
seotion (a) of this section.

In the case of a fossil-fuel fired gemerating
powerplant having a total generating capacity
in excess of 760 megawatts, the emission limita-
tions required under this paragraph shall be de-
termined pursuant to guidelines, promulgated
by the Administrator under paragraph (1).

(c) Exemptions

(1) The Administrator may, by rule, after no-
tioco and opportunity for public hearing, exempt
any major stationary source from the require-
ment of subsection (h)(2)(A) of this section, upon
his determination that such scurce does not or
will not, by itself or in combination with other
sources, emit any air pollutant which may rea-
sonably be anticipated to eause or contribute to
s significant impairment of visibility in any
mandatory class I Federal area.

(2) Paragraph (1) of this subsection shall not
be applioable to any fossil-fuel fired powerplant
with total design capacity of 750 megawatts or
more, unless the owner or operator of any such
plant demonstrates to the satisfaotion of the
Administrator that such powerplant is lacated
at such distance from all areas listed by the Ad-
minlstrator under subsection (a)2) of this sec-
tion that such powerplant does not or will not,
by iteell or in combination with other sources,
emit any air pollutant which may reasonably be
anticipated to cause or contribute to significant
impairment of visibility in any such area.

(3) An exemption under this subsection shall
be effective only upon concurrence by the appro-
priate Federal land manager or managers with
the Administrator's determination under this
subsectlon,

(d) Consultations with appropriate Federal land
managers

Boefore holding the publlc hearing on the pro-
posed revision of an applicable implementation
plan to meet the requirements of this section,
the State (or the Administrator, in the case of a
plan promulgated under section 7410(c) of thim
title) shall comsult in person with the appro-
priate Federal land manager or managers and
ghall include a summary of the conclusions and
recommendations of the Federal land mansgers
in the notice to the public.

(e) Buffer zones

In promulgating regulations under this sec-
tion, the Administrator shall not require the use
of any eutomatic or uniform buffer zone or
Zones.

(D Nondiscretionary duty

For purposes of section 7604(a)(2) of this title,
the meeting of the national goal speclfied in
subsection (a)(1) of this section by any spocific
date or dates shall not he oonsidered a ‘‘non-
discretionary duty' of the Administrator.

(g) Definitions

For the purpose of this seotion—

(1) in determining reasonable progress there
shall be taken into consideration the costs of
compliance, the time necespary for compli-
ance, and the energy and nonair guality envi-
ronmental impacts of compliance, and the re-
maining useful life of any existing source sub-
jeot to such requirements;

(2) in determining best available retrofit
teohnology the Btate (or the Administrator in
determining emission limitations which re-
flect such technology) shall take into consid-
eration the costs of compliance, the enorgy
and nonair quality environmental impacts of
compliance, any exlsting pollution control
technology in use at the source, the remaining
useful life of the source, and the degree of im-
provement in visibility which may reasonably
be anticipated to result from the use of such
teohnology;

(3) the term “manmade air pollution” means
air pollution which results dirsotly or indi-
rectly from humen activities;

(4) the term ‘a8 oxpcditiously as praoc-
ticable’ means as expeditiously ag praoticable
but in no event later than five years after the
date of approval of a plan revision under this
section (or the date of promulgation of such a
plan revision in the case of action by the Ad-
ministrator under seotion T410(c) of this title
for purposes of this section);

(6) the term ‘‘mandatory class 1 Federal
areas’ means Federal areas which may not he
designated as other than class I under this
part;

(6) the terms ‘‘visibility impairment’ and
“impairment of visibility* shall include re-
duction in visual range and atrnospheric die-
coloration; and

Al6
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and manufacturer of any additive contained
in such fuel; the range of concentration of
any additive in the fuel; and the purpose-in-
use of any such additive; and

(B) the manufacturer of any additive to
notify him as to the chemical composition of
such additive.

(2) For the purpose of registration of fuels
and fuel additives, the Adminjstrator may also
require the manufacturer of any fuel or fuel
additive—

(A) to conduct tests to determine potential
public health effects of such fuel or additive
(Including, but not limited to, carcinogenic,
teratogenic, or mutagenic effects), and

(B) to furnish the description of any analyt-
fical technique that can be used to detect and
measure any addjtive in such fuel, the recom-
mended range of concentration of such addi-
tive, and the recommended purpose-in-use of
such addltlve, and such other information as
Is reasonable and necessary to determine the
emissions, resulting from the use of the fuel
or additive contained in such fuel, the effect
of such fuel or additive on the emission con-
trol performance of any vehicle or vehicle
engine, or the extent to which such emissions
affect the public health or welfare.

‘Tests under subparagraph (A) shall be conduct-
ed In conformity with test procedures and pro-
tocols established by the Administrator. The
result of such tests shall not be considered con-
fidential.

(3) Upon compliance with the provision of
this subsection, Including assurances that the
Administrator will receive changes in the infor-
mation required, the Administrator shall regis-
ter such fuel or fuel addltive.

(c) Olil'ending fuels and fuel additives; control; prohi-
bition

(1) The Administrator may, from time to time
on the basis of information obtained under sub-
section (b) of this section or other information
available to him, by regulation, control or pro-
hiblt the manufacture, introduction into com-
merce, offering for sale, or sale of any fuel or
fuel additive for use in a motor vehlcle or motor
vehicle engine (A) If in the Judgment of the Ad-
ministrator any emission praduct of such fuel
or fuel additive causes, or contributes, to air
pollution which may reasonably be anticipated
to endanger the public health or welfare, or (B)
if emission products of such fuel or fuel addi-
tive will impair to a significant degree the per-
formance of any emisslon control device or
system which is in general use, or which the
Administrator finds has been developed to a
point where in a reasonable time It would be in
get;;;-nl use were such regulation to be promul-
gated.

(2XA) No fuel, class of fuels, or fuel additive
may be controlled or prohibited by the Admin-
Istrator pursuant to clause (A) of paragraph (1)
except after consideration of all relevant medi-
cal and sclentific evidence available to him, in-
cluding consideration of other technologically
or economically feasible means of achieving
:lmtl fon standards under section 7521 of this

e.

(B) No fuel or fuel additive may be controlled

or prohibited by the Administrator pursuant to
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clause (B) of paragraph (1) except after consid-
eration of available scientific and economic
data, Including a cost benefit analysis compar-
ing emission control devices or systems which
are or will be in general use and require the
proposed control or prohibition with emission
control devices or systems which are or wili be
in general use and do not require the proposed
control or prohibition. On request of a manu-
facturer of motor vehlcles, motor vehicle en-
glnes, fuels, or fuel additives submitted within
10 days of notice of proposed rulemaking, the
Administrator shall hold a public hearing and
publish findings with respect to any matter he
fs required to consider under this subpara-
graph. Such findings shall be published at the
time of promulgation of [inal regulations.

(C) No fuel or fuel additive may be prohibited
by the Administrator under paragraph (1)
unless he finds, and publishes such finding,
that in his judgment such prohibition will not
cause the use of any other fuel or fuel additive
which will produce emissions which will endan-
ger the public health or welfare to the same or
greater degree than the use of the fuel or fuel
additive proposed to be prohibited.

(3)(A) For the purpose of obtalning evidence.,
and data to carry out paragraph (2), the Ad-
ministrator may require the manufacturer of
any motor vehicle or motor vehicle engine to
furnish any Information which has been devel-
oped concerning the emissions from motor vehi-
cles resulting from the use of any fuel or fuel
additive, or the effect of such use on the per-
formance of any emission control device or
system.

(B) In obtaining information under subpara-
graph (A), section 7607(a) of this title (relating
to subpenas) shall be applicable.

(4)A) Except as otherwise provided in sub-
paragraph (B) or (C), no State (or political sub-
division thereof) may prescribe or attempt to
enforce, for purposes of motor vehicle emission
control, any control or prohibltion respecting
use of a fuel or fuel additive in a motor vehicle
or motor vehicle engine—

() if the Administrator has found that no
control or prohibition under paragraph (1) is
necessary and has published his finding in
the Federal Register, or

(i) if the Administrator has prescribed
under paragraph (1) a control or prohibition
applicable to such fuel or fuel additive, unless
State prohibition or control is identical to the
prohibition or control prescribed by the Ad-
ministrator.

(B) Any State for which application of sec-
tion 7543(a) of this title has at any time been
waived under section 7543(b) of thls title may
at any time prescribe and enforce, for the pur-
pose of motor vehicle emission control, a con-
trol or prohibition respecting any fuel or fuel
additive.

(C) A State may prescribe and enforce, for
purposes of motor vehicle emission control, a
control or prohibition respecting the use of a
fuel or fuel additlve fn a motor vehicle or motor
vehicle engine If an applicable implementation
plan for such State under section 7410 of this
title so provides. The Administrator may ap-
prove such provision in an implementation
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(d) Consideration of relevant environmental informa-
tion in developing regulations, lease conditions
and operating Orderg

The Secretary shall consider available rele-
vant environmental information in making de-
cisions (including those relating to exploration
plans, drilling permits, and development and
production plans), in developing appropriate
regulations and lease conditlons, and in issuing
operating orders.

(e) Assessment of cumulative effects of activities on
environment; submission to Congress

As soon as practicable after the end of each
fiscal year, the Secretary shall submit to the
Congress and make avallable to the general
public an assessment of the cumulative effect
of activities conducted under this subchapter
on the human, marine, and coastal environ-
ments.

(N Utilization of capabilities of Department of Com.
merce

In executing his responsibilities under this
section, the Secretary shall, to the maximum
extent practicable, enter into appropriate ar-
rangements to utilize on a reimbursable basis
the capabilities of the Department of Com-
merce. In carrying out such arrangements, the
Secretary of Commerce Is authorized to enter
into contracts or grants with any person, orga-
nization, or entity with funds appropriated to
the Secretary of the Interior pursuant to this

. subchapter.

(Aug. 7, 1953, ch. 345, § 20, as added Sept. 18,
1978, Pub. L. 95-372, title II, § 208, 92 Stat. 653.)

§1347. Safety and health regulatlions

(a) Joint study of adequacy of existing safety and
health regulations; submission to President and
Congress

Upon September 18, 1978, the Secretary and

the Secretary of the Department in which the
Coast Guard Is aoperating shall, in consultation
with each other and, as appropriate, with the
heads of other Federal departments and agen-
cles, promptly commence a joint study of the
adequacy of existing safety and health regula-
tions and of the technology, equipment, and
techniques available for the exploration, devel-
opment, and production of the minerals of the
outer Continental Shelf. The results of such
study shall be submitted to the President who
shall submit a plan to the Congress of his pro-
posals to promote safety and health in the ex-
ploration, development, and production of the
minerals of the outer Continental Shelf.

(b) Use of best available and safest economically fea-
sible technologies

In exercising their respective responsibilities
for the artificial islands, installations, and
other devices referred to In section 1333(a)(1) of
this title, the Secretary, and the Secretary of
the Department in which the Coast Guard is
operating, shall require, on all new drilling and
production operations and, wherever practica-
ble, on existing operations, the use of the best
available and safest technologies which the Sec-
retary determines to be economically feasible,
wherever fallure of equipment would have a
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significant effect on safety, health, or the envi-
ronment, except where the Secretary deter-
mines that the Incremental benefits are clearly
insufficlent to justify the incremental costs of
utilizing such technologies.

{c) Regulations applying to unregulated hazardous
working conditions

The Secretary of the Department {n which
the Coast Guard is operating shall promulgate
regulations or standards applying to unregu-
lated hazardous working conditions related to
activities on the outer Continental Shelf when
he determines such regulations or standards
are necessary. The Secretary of the Depart-
ment in which the Coast Guard is operating
may from time to time modify any regulations,
Interim or final, dealing with hazardous work-
ing conditlons on the outer Continental Shelf.

(d) Application of other laws

Nothing in this subchapter shall affect the
authority provided by law to the Secretary of
Labor for the protection of occupational safety
and health, the authority provided by law to
the Administrator of the Environmental Pro-
tection Agency for the protection of the envi-
ronment, or the authority provided by law to
the Secretary of Transportation with respect to
pipeline safety.

(e) Studies of underwaier diving techniques and
equipment

The Secretary of Commerce, in cooperation
with the Secretary of the Department in which
the Coast Guard is operating, and the Director
of the National Institute of Occupational
Safety and Health, shall conduct studies of un-
derwater diving techniques and equipment suit-
able for protection of human safety and im-
provement of diver performance. Such studies
shall include, but need not be limited to, decom-
pression and excursion table development and
improvement and all aspects of diver physio-
logical restraints and protective gear for expo-
sure to hostile environments.

() Coordination and consultation with Federal de-
partments and agencies; avallability to interested
persons of compilation of safety regulations

(1) In administering the provisions of this sec-
tion, the Secretary shall consult and coordinate
with the heads of other appropriate Federal de-
partments and agencles for purposes of assur-
Ing that, to the maximum extent practicable,
inconsistent or duplicative requirements are not
imposed.

(2) The Secretary shall make available to any
interested person a compilation of all safety
and other regulations which are prepared and
promulgated by any Federal department or
agency and applicable to activities on the outer
Continental Shelf. Such compilation shall be
revised and updated annually.

(Aug. 7, 1953, ch. 345, § 21, as added Sept. 18,
1078, Pub. L. 95-372, title II, § 208, 92 Stat. 654.)

SECTION REFPERRED TO IN OTHER SECTIONS

This section Is referred to in sectlons 1334, 1348 of
this title.



